as 
ay 


* 
en 


Tod 
4 
4 


tad 


ae 


pede. 
: As 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/761117655530 


ae ae ig ’ : 
ety lacs tae 


Wee nN 


a \ 
Sma 
* he 
4 

* 


Indian and Affaires indiennes North of 60 | cs ee 
Northern Affairs et du Nord . es an i ea 


renee: 


iv 


fe Land Use and Public Z 


Policy in Northern Canac 


4 i "ae 


| _ John K. Naysmith 


oh. ee o 


- 


Ar = 


ad 


LAND USE AND PUBLIC POLICY IN NORTHERN CANADA 


by 


John Kennedy Naysmith 


Northern Policy and Program Planning Branch 
Northern Program 
Department of Indian and Northern Affairs 
lst Printing February 1976 
2nd Printing February 1977 


...the genesis of a northern lands 
policy should be a thorough under- 
standing of the nature, capability 
and limitations of the land; but 

to understand the human values and 
attitudes respecting northern land, 
is to know its essential character. 


The views expressed in this 
publication are those of the author 
and not necessarily those of the 
Department of Indian Affairs and 
Northern Development. 


Issued under authority of the 

Hon. Judd Buchanan, PC, MP, 

Minister of Indian and Northern Affairs 
Ottawa, 1975 

INA Publication No. QS-8091-000-EE-Al1 


Minister of Supply and Services Canada 1977 
Catalogue No. R72-148/1977 
ISBN 0-662-00471-x 


(Ang sawpe 


gy Avg uospny ul 


spunjs; Buipnjouy) 


SAIWOLINHAL LSAIMHLYON 
8 AYOLIYHAL NOYINA 


L dVIN 


(ii) 


TABLE OF CONTENTS 


INTRODUCTION . 
PART ONE. HISTORIC PERSPECTIVE 
Chapter 
I THE ORIGINAL PEOPLE . 


ini 


Falta b 


IV 


V 


Man's Arrival in the North 
Indians of the Mackenzie and Yukon Basins 
The Inuit 


THE INTRODUCTION OF WESTERN CULTURE . 


Enter the Trader 
Changing Patterns 


LAND USE AND THE LAW 


Rupert's Land and the North Western Territory 
The Dominion Lands Act 

The Yukon Territory Before 1900 

Mining, Oil and Gas Activities Begin 


PART TWO. THE PRESENT SETTING 


FEDERAL GOVERNMENT LEGISLATION 


Territorial Land Use Regulations 
Mining Acts and Regulations 

Oil and Gas Regulations 

Quarrying, Coal and Timber Regulations 
Territorial Land Regulations 


TERRITORIAL GOVERNMENT LEGISLATION 
Commissioner's Lands 


Area Development Ordinance 
The Territorial Park Ordinance - NWT 


Cit) 


wae 


36 


61 


76 


Chapter 
VI LAND ADMINISTRATION IN THE NORTH . 


Territorial Governments 
Federal Government 
Federal-Territorial Liaison 


PART THREE. A FUTURE COURSE 


VII PUBLIC LAND POLICY - A QUESTION OF VALUES 
VEEL THE ADMINISTRATION AND MANAGEMENT OF 
PUBLIC LANDS - SOME ALTERNATIVES . 


Laissez-Faire 

Public Bureaucratic Management 
Multiple Use 

The Ecological Approach 

A Northern Approach 


IX LAND USE PLANNING 


Why Plan? 
The Planning Process 


X POLICY INTO PRACTICE . 


Underlying Principles 
Goals in Northern Lands Policy 
Northern Land Use Planning 
The Native Claim 
The Public's Role 
A Planning Authority 
Territorial Land Commissions 
A Land Commission Act 
Other Considerations 
A Northern Ecological Sites Act 
A Northern Forest Act 
To Lease or Sell 


CONCLUSIONS» .e6) “0s: cen ates Be ee 
BIBLIOGRAPHY 


APPENDIX 


(iv) 


82 


91 


oF 


109 


118 


164 


EES 


195 


Number 


22 


23 


LIST OF MAPS 


The Yukon Territory and Northwest Territories 
On ee Wels a Woy ale ec aay OLS rie Pod oie Via ROE near Oe ee er oe ae 
Cultural Areas . 


Approximate Distribution of Indian Tribes North 
oye: (610) aia a hi/745) UNDE 


The Denbigh People 3000 B.C. - 500 B.C., Inuit . 
The Dorset People 1000 B.C. - A.D. 1100, Inuit . 
The Thule-Inuit People A.D. 800 to Present, Inuit 
Approximate Distribution of Eskimo in 1525 A.D. 


Moses Norton's Draught of the Northern Parts of 
Hudson Bay . 


Internal Boundaries 
Areas Ceded Under Treaties 8 and 1l 


Routes and Dates of Development of Fur Trade in 
the Northwest Territories 


Oil and Gas Land Acquisitions North of 60 
Slave River Lowland 

Territorial Roads 

Mackenzie Highway 

National Parks of Northern Canada 

The Physiographic Regions of Northern Canada . 
Distribution of Permafrost in Canada . 

Daily Mean Temperatures - July . 

Daily Mean Temperatures - January 

Natural Vegetation . 


Mean Annual Length of Growing Season . 


(v) 


Page 


200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 


a 


Number 


LIST OF FIGURES 


Value of Mineral Production 1964-1974 . 


Acreage Held Under Oil and Gas Permits by Year, 


Yukon Territory and Northwest Territories, 
1964-1974 . 


Acreage Under Oil and Gas Lease 1965-1974 
Yukon Territory and Northwest Territories . 


Mineral Claims Northwest Territories and 
Yukon Territory by Years 


Mineral Claims in Good Standing in the Yukon 
Territory and Northwest Territories . 


Volume of Timber Harvested Annually in the 
Yukon Territory and Northwest Territories 


Approximate Area Cut Over Annually by Timber 


Operations in the Yukon Territory and North- 
west Territories 


(vi) 


Page 


212 


203 


214 


25 


216 


Zuy 


218 


PREFACE 


For at least four centuries observations of, and experience in, 
what is now the Canadian Arctic have been documented. In addition we are 
fortunate in having a more or less continuous, albeit unheralded, history 
of research and scientific reporting for nearly a century. In the last 
decade there has been a proliferation of written material about northern 
Canada. 

I have contributed to the latter in what is generally considered 
to be the rather unromantic area of public policy, and have been encouraged 
by the response. Hopefully this study will further provide Canadians with 
a basis for debating one important aspect of policy, that related to manage- 
ment of northern land. 

Policy has been defined as a definite course of action selected 
from among alternatives, and in the light of given conditions to guide and 
usually determine present and future decisions. Considered in that light 
it behooves Canadians first to be aware of the conditions and second to 
consider the alternatives, before formulating public policy which involves 
more than one-third of Canada. 

During the course of this study I discussed various aspects of the 
administration and management of northern land with several colleagues in 
the Department of Indian and Northern Affairs. In particular I would like 
to thank Mr. A.B. Yates, Director of the Northern Policy and Program Planning 


Branch, for his cooperation and support. I also wish to acknowledge the co- 


(vid) 


operation of Dr. J. Riddick and Messrs. R.J. Goudie, W.F. McIntosh and 

G.C. Evans in Ottawa; Messrs. B.J. Trevor, G.A. McIntyre (now a member of 

the Council..of the Yukon Territory), and-I. Retallack of Whitehoree, yor, 
Mr. N. Adams of Yellowknife, N.W.T.; and Messrs. G.B. Armstrong, L.V. Brandon 
and M.J. Morison all of whom are now with the Canadian Department of the 
Environment. 

In addition I wish to thank Mr. James Smith, Commissioner of the 
Yukon Territory and Mr. S.M. Hodgson, Commissioner of the Northwest 
Territories and members of their respective staffs, in particular Messrs. 
W.A. Bilawich, Gil. Pravett ane R. Raghunathan of Whitehorse and Messrs. 
John H. Parker, R.A. Creery, A.B. Ganski. and Rob. Hall of VWellowknite: 

The final typescript was done by Mrs. D. Barber and the maps pre- 
pared by Messrs. Bob Norgren and Malcolm Jay; my thanks to them for their 
cooperation and the care with which they worked. 

This paper is extracted from a study conducted in 1974/75 at the 
University of British Columbia to which I was seconded by the Canadian 
Department of Indian and Northern Affairs. While there I was fortunate to 
be able to confer on a regular basis with several members of the faculty 
including Drs.° 1. Mel..Cowan, HB. Hawthorn, UM. Lavkultch. J. heomiaekay- 
Jocks otager, and J.Vs, Lhireood.. In particulars! wish co thankepis «biG. 
Smith who contributed much toward making my sojourn at the university both 
productive and stimulating. 

Over the past 22 years I have had the opportunity to work closely 
with people whose everyday business was ‘using land' and it is those con- 
freres of more than two decades who have unknowingly contributed much to 


the underlying approaches contained herein. 
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Finally I wish to thank my family to whom I am indebted. If 
this study makes a contribution it will be due in large part to the under- 
standing, encouragement and practical help of my wife Etoile, daughters 


Jean-Ann and Caron, and son John. 
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INTRODUCTION 


In the 1870s westward expansion was the focal point of Canadian 
public policy. The admission of Rupert's Land and the North Western 
Territory into the Dominion, British Columbia's entry into Confederation 
and the promise of a transcontinental railway were all salient issues of 
that period. In turn these issues gave impetus to the passage of perhaps 
Canada's most influential land law - the Dominion Lands Act of 1872. 

For the ensuing sixty years, the ultimate goal of federal land 
policy was the settlement of western Canada, and the statutory vehicle was 
the Dominion Lands Act. The spirit of the Act was embodied in those 
sections providing free homestead grants to entice settlers into the west 
and granting vast tracts to railway companies in the form of land subsidies 
in order to further encourage settlement and as an incentive to construct 
a transportation network which would sustain the settler. 

In the 1970s national attention turned northward, thus develop- 
ing for Canada a dimension of depth to supplement the one of breadth which 
was established a century earlier. Although the specific questions differ, 
the issues remain substantially the same. 

In both cases development impelled the use of vast areas of land. 
Today it is the oil and natural gas fields of the Mackenzie Delta and the 
High Arctic Islands in place of the fertile agricultural land of the 


prairies a century ago. 


Such development can only be supported by establishing major 


transportation facilities. Now large diameter pipelines are proposed for 


the Mackenzie Valley and the eastern Arctic, whereas transcontinental 
railways were needed to sustain settlement in western Canada. 

Today, the two northern territories are seeking responsible, 
rather than simply representative government, as was the province of 
Beptish=Golumbaaiberore 167.17. 

Finally, while western settlement was stimulated by the aliena- 
tion of public land, a major issue of northern development is the need to 
recognize the legitimate claims to land of the north's native people. 

But today there is an additional force at work. I refer to a 
shifting sense of values which is bringing into perspective the social and 
cultural implications of development as well as the economic and political 
ones. 


The history of land use in what is now the Yukon Territory and 


the Northwest Territories, may be considered in terms of three EnOenee a. 
Ryle ete 

(i) the prehistoric period of hunters and food gatherers; 

(isis) the early fur trade; and 

(iii) the industrial development of natural resources. 

Each epoch is characterized by distinct forms of land use as well 
as prevailing epeteulesee. and concepts concerning the land. Values which 
(1) 


Kuznets (1966: 2) in discussing the economic growth of nations defined 
an economic epoch as being a relatively long period, extending well over 
a century, possessing distinctive characteristics that give it unity and 
differentiate it from epochs that precede or follow it. 

, Tuan (1974: 4) in his discussion of how society views and evaluates 
nature, including land, defined attitude as a cultural stance formed 
by a long series of perceptions. 


man attributed to land during the first two epochs were reflected in 
unwritten policy respecting its use. During the third epoch a more 
formal kind of land policy, embodied in legal and administrative insti- 
tutions has been introduced. 

To what degree does present policy fall short of incorporating 
prevailing attitudes and values respecting northern land? How can present 
northern lands policy be expanded to reduce the discrepancies identified? 
What link is there, if any, between improving the administration and 
management of northern land and major issues such as native rights and 
the evolution of the territorial governments? These are some of the 
questions which I wish to address. 

This paper establishes, fairly I believe, that beginning with 
the Dominion Lands Act, public land policy in the north has been essen- 
tially a series of responses to demands for land, rather than a framework 
within which decisions respecting use and management are made on the basis 
of the land itself. 

Thus the study proposes a new course for the administration and 
Management of public land in the north based first on a consideration of 
the nature, capability and limitations of the land. 

Essentially the approach takes into account the composite value 
of northern land and incorporates a course of action for guiding and 
determining future decisions respecting its use and management. It would 
be incorrect to assume that this study solves the complex problems asso- 
ciated with the native rights question or the future role of the territorial 


governments in the area of natural resources. Nevertheless by putting one 


corner of the house in order, namely the administration and management 
of northern land, it will hopefully clarify some of the issues surround- 
ing those questions and provide a basis for tackling them. 

Finally it is hoped that this paper will encourage debate, 
both in and out of government, and thereby produce a new era in public 


policy for the 1.5 million square miles of Canada's northern land. 


PART ONE. HESTOREG. PERSPECTIVE 


Thus at the time Pytheas was 
cautiously observing the 'frozen 
north' from its periphery, people 
of the Dorset culture in the 
Canadian Arctic were mastering it 
abe CS neentren. a 


CHAPTER ONE. THE ORIGINAL PEOPLE 


Gay tian Ss Arrival in the North 

Nomadic hunters probably entered the Western Hemisphere between 
500 and 250 centuries ee Migrating eastward across the Canadian 
Arctic from present day Bering Strait and southward up the Mackenzie 
Valley, the northern hunter, over thousands of years, imperceptibly evolved 
a pattern of land use which successfully met his needs. It is the task 
of this chapter to focus, in a few pages, the activities of several millenia 
and describe how early people wrested a living from the northern land. 
Obviously it is not intended to be a definitive work but rather a review 
of the basic ingredients, hopefully, in a pattern which portrays the life 
of early man in the north and his close association with the land. The 
chapter closes with some observations on how those northern people viewed 
the land which may serve later as a benchmark for comparing changing 
attitudes as a result of the European's arrival and the establishment of 
the furatnade. 

The exact timing of man's arrival in the Western Hemisphere is 
of course unknown but recent evidence indicates that he had been on this 
continent at least 25,000 years before the first European arrived. 

Irving (1971:68-72) reporting on his own field work stated that 


there have been many examples uncovered in the Old Crow Flats of the Yukon 


(1) 


Most authorities cite this as the probable range, see: Jennings (1974); 
Haynes (1969): Campbell (1963); MacNeish (1972); and Irving (1971). 


Territory, of human workmanship in bone and that three of these have been 
dated to be between 25,000 and 29,000 years me 

In the southwest Yukon, Johnson and Raup (1964) and MacNeish 
(1964) reported sites excavated in the Kluane-Dezadeash area revealing a 
series of cultures dating back 10,000 years. In the Fisherman's Lake 
area, near Fort Liard, Northwest Territories, Millar (1968) faundsanci7e 
said to be about 15,000 years old. However, available data are too few 
to evaluate this find and the identity of the material has yet to be 
satisfactorily explained (Irving 1971:71 and Cinq-Mars 1973:13). 

Other evidence of man's early presence in northern North America 
has been found in caves near Trail Creek of Alaska's Seward Peninsula 
dated at about 13,000 years ago (Larsen 1968a, 1968b) and a site near 
Healy Lake, southeast of Fairbanks, Alaska which has been dated at about 
11,000 years B.P. (Cook and McKennan, 1970). Farther east, at Acasta Lake 
south of Great Bear Lake, there is evidence of man's presence 7,000 years 
ago. (Wricht 1970). McGhee, (1970) reported a date of .2, 20008 ee torsos ree 
at Bloody Falls near the mouth of the Coppermine River. 

The theory that man migrated to the New World via a northern 
route is widely accepted (Jennings (1974:52; Haag 1972:18; and Wormington 
1971:84). Haag (1972:15) pointed out that the Wisconsin glacier when it 


(3) 


reached its maximum, about 18,000 years ago, lowered the sea-level by 


(2) 


Old Crow Flats are still used by, and partially provide a source of 
livelihood for, the Indians of the village of Old Crow, situated on 
the north bank of the Porcupine River, 67°35'N, 139°50'W, see Stager 
(1974)> Naysmith (1971); Balikei. (1963).~ Leechman (1954). 


) Pers. Comm., J.R. Mackay. 


Map 2 
GLACIATION 


q 
WY Unglaciated Areas 
V//) In Part Unglaciated,In Part Covered 
ZL 


By Ice of One or More Glaciations. 


= Area of Pre-Wisconsin Glaciation Beyond 


Limits of Last Glaciation. 


(after Prest, Grant, Rampton, 
G.S.C. 1967) 


Easte, : .. 
0 Lim; , 
Cordilie, mit of Wisconsin 


er = a ee if 


j LSet See, 
; YUKon \ Wy 
[ at TERRIT 

— 


a 
© mens. ig cs Ice Sheet 


as much as 460 feet, exposing a corridor or land bridge 1300 miles in 


(4) 


width between Alaska and Asia. This bridge, one in a series which 
allowed the migration to North America of various animals including the 
mastodon and mammoth, the muskoxen, bison, moose, elk, mountain sheep 

and goats, probably also provided the access for man to enter the Western 
Hemisphere. 

Although man's migration from Asia was probably a result of 
his pursuit of large herbivores which were moving eastward, the land 
bridge did not represent the only means of access. Both Irving (1971:72) 
and Wormington (1971:85) argued that anyone sufficiently competent to 
live in the northern forest or tundra was no doubt equal to making a boat 
and crossing open water or moving across the winter ice. 

By the time the first Europeans arrived the aboriginal population 
of what is now the Yukon and Northwest Territories probably numbered some 
35,000 (Mooney, 1928). 

Jenness (1967:8-14) has classified Canada's native population 
on the basis of seven cultural areas. Two of these, the Tribes of the 


(5) (6) 


Mackenzie and Yukon Basins and the Eskimos cover virtually all of 


(4) 


During the Pleistocene a series of at least four glacial and interglacial 
periods took place beginning about one million years ago (Solecki, 1972). 


(5) 


This cultural area contains nine distinct tribes of which seven reside 
wholly or in part north of 60°N lat. viz. Kutchin, Nahani, Slave, Dogrib, 
Hare, Yellowknife, and Chipewyan (Jenness 1967:378), see Map no. 4. 

(6) 


Includes five groups: Mackenzie, Copper, Caribou, Central and Labrador 
Eskimos. All but the latter were located in the Yukon and Northwest 
Territories in the 16th century (Jenness 1967:406), see Map no. 8. 
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the two territories. A third, the Tribes of the Cordillera represented 
by the Tagish of Marsh and Tagish Lakes inhabited a small region in the 


southern Yukon (see Map no. 3). 


Indians of the Mackenzie and Yukon Basins 

The Tribes of the Mackenzie and Yukon Basins ranged from the 
treeline, extending roughly from the Mackenzie Delta to the point of 
intersection of the 60th degree north latitude with the western shore 
of Hudson Bay, south and west over virtually all of the Yukon and the 
Northwest Territories. The pre-European population in this area was 
estimated by Mooney (1928) to be about 12,000. 

These tribes consisted mainly of woodland people, and although 
living near the treeline, some such as the Slave, Hare and Nahani rarely 
ventured into the barren grounds. The Chipewyan, Dogrib, Kutchin and 
Yellowknives when in pursuit of game, particularly the migrating barren 
ground caribou, made frequent expeditions into the area north of the 
treeline. 

These aboriginal people as well as the Inuit farther north were 
completely self-sufficient having evolved a way of life which represented 
a true closed society. The-.seasonal characteristics of the game and fish 
upon which they were heavily dependent were reflected in their dwellings, 
hunting patterns and social organization. 

The migratory nature of the northern hunter had a direct effect 
upon the social structure in which he lived. The basic unit of social 
organization was the family, dwelling together. In turn, related families 
grouped together in small bands in order to hunt and fish in specific 


geographic areas. 
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The band although it was a relatively stable unit with ter- 
ritorial boundaries, did fluctuate in size with family groups dispersing 
and uniting depending on the season and the nature of the hunt. The 
tribe as an amalgamation of several bands did not exist in the northern 
context. Although several bands might unite for a few days during a 
tribal festive period the only clearly defined political unit was the 
band. Tribes were nothing more than groups of scattered bands with 
similar speech and customs and common interests due to intermarriage but 
with no central governing authority. 

Each family group and band had a nominal leader in whom was 
vested no real authority. Because the composition of the bands varied, 
so did their leaders. Law and order within the band was based on public 
opinion rather than a legislative structure. Rules of conduct were handed 
down by word of mouth and where third party intervention was needed an 


informal council of hunters was formed to aid in settling local disputes. 


(7) 


The Inuit 
Whereas the distribution of the northern Indian was confined 

essentially to the Yukon and the forest region of the Northwest Territories, 

the Inuit and indeed their ancestors dating back at least 5000 years, were 


present in various locations throughout the Arctic from Alaska to Greenland. 


(7) 


The Inuit of Canada prefer to use their own name for themselves rather 
than 'Eskimo' which is a Cree word meaning ‘eaters of raw meat'. Jenness 
(1967:408) pointed out that despite the name, the Eskimo always preferred 
cooked food and ate raw meat and fish only when driven by necessity. 


es he eee 


In Canada the Eskimo way of life, defined by Taylor (1968:2) 
as being a distinctive culture and economy adopted to a treeless country, 
divides into four major periods or stages, viz.: Pre-Dorset, Dorset, 
Thule, and Central Eskimo or Inuit. 

The predecessors of the Pre-Dorset, the Denbigh people, came 
from the Bering Sea region (Giddings 1964:243, and Taylor 1971:160) and 
apparently these northern hunters were well equipped to survive in the 


(8) 


Arctic. In this regard Giddings stated that "The flint work of the 
Denbigh flint complex, the oldest cultural horizon yet identified in the 
Bering Strait region, is not only unique but possibly the world's most 
sophisticated. It shows no signs of being brought there in total from 
Eieewiereuee.) 

The Denbigh people moved eastward across northern Alaska, the 
central Canadian Arctic, the eastern arctic islands to Greenland and 
ultimately down into Ungava Peninsula and the west coast of Hudson Bay 
(see Map no. 5). 

Sites of the Pre-Dorset culture, which refers to the eastward 
development, through Canada, of the Denbigh Flint Complex, indicate that 
those people lived in small, widely scattered, nomadic bands. Moving 


seasonally in order to hunt caribou and seal probably supplemented by fish 


and birds in summer, the Pre-Dorset culture persisted to about 800 B.C. 


) Discovered the 'Denbigh Flint Complex' at Cape Denbigh, Alaska, on 


the shore of the Bering Sea in 1948. 


(9) Giddings; Jess “Rarly Manin: the Arctic”, June-1952 in Early: Man in 


America - Readings from Scientific American, ed., R.S. MacNeish, 
W.H. Freeman and Company, San Francisco, 1972. 
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At one time the Dorset culture was thought to have evolved from 
that of the Indian tribes of the Great Lakes and St. Lawrence Valley region, 
however, it is now generally agreed that it developed first within the 
Canadian Eastern Arctic from the Pre-Dorset culture (Taylor 1971:163) (see 
Map no. 6). The Dorset people appear to have lived a seasonally nomadic 
life similar to their Pre-Dorset ancestors. One distinctive difference in 
the two cultures was the Dorset art which was characterized by delicate 
carvings in ivory, antler, and bone, depicting animals, fish, birds and 
humans. The Dorset also developed blades of ground and polished slate 
which seemed to have no connection with the Pre-Dorset culture and they 
may have invented the snow house (Taylor 1971:164). About A.D. 900 the 
Dorset culture began to disappear and to be replaced by the Thule culture, 
the third major period in Canadian Eskimo prehistory. 

Migrants of the Thule culture whose origin was, as in the case 
of the Pre-Dorset, the region of the Bering Sea, began moving eastward from 
Alaska about 900 A.D., and along the arctic coast and northward through 
the arctic islands (see Map no. 7). The Thule people were even better 
equipped to live in a treeless country than were their ancestors. The 
Thule hunter made extensive use of dogs for hunting and hauling sleds 


(10) 


thereby increasing his efficiency and mobility, whereas there is 
little evidence that the Dorset people had domesticated the dog. 


Perhaps the most significant feature of the Thule culture was 


the development of gear and expertise with which to hunt the baleen whale. 


He Crowe (1969:21) suggested that the rapid spread of the Thule culture 


through the Arctic was probably due in large part to dogteam 
transportation. 
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This relatively large and constant source of food available to those early 
whalers allowed them to lead less nomadic lives and resulted in the con- 
struction of larger and more permanent settlements. The Thule people also 
used snowhouses for temporary accommodation. The art of construction was 
probably learned from the Dorset culture since snowhouses were not an 
Alaskan feature (Taylor 1971:167). 

The Central Eskimo culture was very similar to that of the Thule 
people from which it evolved. This fourth and final stage in the cultural 
evolution of the Canadian Eskimo appeared in the 18th century. These 
recent people derived directly from the Thule culture which ended mainly 
because of a marked decline in whale hunting. Taylor (1971:168) considered 
that the decline in whale hunting may have been in part a result of a 


uy, reducing the whales' summer 


harsher climate during the period 1650-1850 
range; also the presence of the European whalers further reduced the whale 
population. 

With the decline in whaling the Thule had to resort to a more 
nomadic life, relying upon the more scattered herds of seal and walrus and 
in the process abandoned their large permanent villages and gradually 
shifted to the snowhouse on the sea ice. The change from Thule to Central 
Eskimo culture was completed with the arrival of the European. 


Reference has already been made to the skills of the early 


ancestors of the present Eskimo, as illustrated by the Cape Denbigh site, 


Sey The 'Little Ice Age’ from 1650 to 1850 may also have been the reason 
for the Thule population withdrawing from the Canadian Arctic Islands 
of Ellesmere, Devon, Somerset, Cornwallis and Bathurst (Taylor 1971:168). 
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in chipping flint for blades and projectile points. Subsequent cultures, 
building on this artisanship, excelled in the manufacture of various tools, 
weapons and utensils. From flint and quartz were made, for example, 
arrowheads, speartips, knife blades, saws and drills; and from ground slate, 


(£2) 


single and double-edged knives were made. From bone, antler and ivory 
the Eskimo learned to manufacture such items as: shoeing for sled runners; 
ice-chisels; arrows; harpoon parts; various handles; needles and thimbles. 

The Eskimo talent for carving was not limited to meeting their 
material needs but included sculpturing and engraving which reflected a 
love of art. For examples of some of this early work see Taylor (1968:10-11) 
and Jennings (1974:348-349). It should be noted too that their lives were 
made richer through the expression of their heritage in song, story and 
dance and through various games which they played. 

General rules of conduct handed down by each generation regulated 
life within the small but widely scattered Eskimo groups. Even less 
structured than the bands of northern Indians, Eskimo communities recognized 
no chiefs and members were never coerced or made to comply with pre-set 


(13) 


conditions. 


ies: ; : ; s 
(13) On this point Birket-Smith (1929:1260) stated "among the Caribou Eskimo 


there are no chiefs, no clan system and no lay bonds upon the initiative 
of the individual. They know no government." 
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CHAPTER TWO. THE INTRODUCTION OF WESTERN CULTURE 


The first record of polar discovery is that of Pytheas, a Greek 
citizen of considerable and diverse talents, from the Mediterranean colony 
of Massilia. In 320 B.C. Pytheas, having completed a commission for the 
merchants of Massilia, sailed north and west from Britain for six days to 


(1) 


Thule, an Arctic Island. 


Pytheas described the frozen sea surrounding Thule as follows 
(SErabO’ C.e1/05. CC. 2399): 

".,.there was no longer either land properly so-called, 

or sea, or air, but a kind of substance concreted from 

all these elements, resembling a sea-lungs - a thing in 

which, he says, the earth, the sea and all the elements 

are held in suspension; and this is a sort of bond to 

hold all together, which you can neither walk nor sail 

W 

upon. 

Convinced that he could proceed no further, he returned to the 
Mediterranean. Thus at the time Pytheas was cautiously observing the 
"frozen north' from its periphery, people of the Dorset culture in the 
Canadian Arctic were mastering it at its centre and would leave for future 


civilizations proof of their culture in the form of fine carvings of ivory 


and antler. 


Following the discovery, settlement and colonization of Iceland 
and Greenland by the Vikings in the ninth and tenth centuries A.D., 
respectively, the voyages of Jerjulfsson and Eriksson led to the discovery 


of Baffin Island, Labrador and Newfoundland in about 1000 A.D. 
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Pytheas described Thule as being "...the most northerly of the Britannic 
Islands, is fartherest north, and that there the circle of the summer 
tropic is thei same as thatsof the arctic circle.” From this Strabo 

(ec. J B.C.:441) deduced the latitude of Thule to be 66° north. Kerwan 
(1959:16) suggested that Thule was probably Iceland. 


By the 13th century the Norse colonies on Iceland and Greenland 
had begun to wane. Finally the combination of a progressively colder 
climate and a decline in Norwegian sea-power (Kerwan 1959:18) led to the 
abandonment, in the 15th century, of Norway's crown colony in Greenland. 
However, coincident with the termination of colonial activities in the 
north Atlantic was a new thrust, namely Europe's determination to find a 
sea-route to the kingdoms of Cathay. 

The voyages of Columbus, Cabot and Cartier in the late 15th and 
first, balf.<of the 1lOth-cecenturies* had done -Little, tossustaineinterestein 
the possibility of a western passage to the Orient. As a result Britain 
turned her attention eastward in search of a North-East Passage, around 
Russia, and for twenty-five years following 1551) she actively pursued 
exploration and trade in that region. 

By 1576 a rekindled interest in the possibility of a North-West 
route to Cathay again shifted Britain's attention to the New World and the 
Canadian Arctic. 

In June of that year Martin Frobisher sailed for the Canadian 
Arctic, commissioned by the Muscovy Company to search for a North-West 
Passage. Christopher Hall, Frobisher's master aboard the ship Gabriel 
recorded, "The 11 August we found our latitude to be 63 degr. and eight 


GS), 


minutes, and this day we entered the streight. 


(2) 


On December 12, 1551, 'The Mysterie and Companie of the Merchants 
Adventurers for the Discoverie of Regions, Dominions, Islands and 
Places unknown' was established. This Company of Merchant Adventurers, 
with Sebastian Cabot its first governor, directed its earliest activi- 
ties to the search for a North-East Passage (Kerwan 1959:28). 

(3) 


Now known as Frobisher Bay at the south-eastern tip of Baffin Island. 


It is nearly 400 years since Frobisher's three voyages to the 
Canadian Arctic. Although they marked the beginning of an era of dis- 
covery, they had little, if any, lasting effect upon the life of the 
northern native. It would be another 200 years before Europeans would 
actually penetrate the closed system of which the northern Indians and 


Inuit had been a part for thousands of years. 


Enter the Trader 

Indians around the Gulf of St. Lawrence had already been aware 
of the European's interest in furs by the time of Cartier's arrival there 
in 1534 (Bigger 1901:49) and during the next 100 years fur-trading flour- 
ished in the region of the St. Lawrence and Ottawa River Valleys. By the 
middle of the 17th century French-Canadian fur-traders were travelling as 
far as Lake Huron and Lake Superior in order to acquire new sources of fur 
and maintain the existing trade in Canada. 


(4) 


Two of these fur-traders, convinced that the best approach to 
expansion of the Canadian fur-trade lay via Hudson Bay rather than the St. 
Lawrence, went to London where they received an audience from King Charles II. 
The two traders apparently made their point for a group of London financiers, 
none of whom had to contribute more than 200 pounds each (Rich 1960:33), 
provided sufficient funds to support a voyage to Hudson Bay. 

In June 1668, two ships, the Nonsuch and the Eaglet, left London 


bound for Hudson Bay. Only the Nonsuch, with Groseilliers aboard, reached 


her destination; the Eaglet with Radisson returned to Plymouth in August of 


(4) 


Medard Chouart, Sieur des Groseilliers, and Pierre Esprit Radisson. 
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the same year. A fort was built at the mouth of the Rupert River (Fort 
Charles) and the crew wintered there carrying on successful trade with 
the Indians. In October 1669 the Nonsuch returned to London where her 
Carco.ot fur wasaquickly sold tou Fil s579e6s. V0d. eCRLCn aL 900. mer 
northern fur-trade appeared to be a reasonable commercial venture and 
from this beginning it proceeded to shape the pattern of development and 
land use in the Canadian North over the next 200 years. 

Following the success of the first trading expendition, steps 
were taken to safeguard the future position of the project's financial 
contributors. In April 16/0, Prince Rupert; cousin of King Charles 1h, 
put forward to Privy Council a draft charter on behalf of those who had 
participated in the first venture and on May 2nd, 1670 a Charter was 
granted under the Great Seal of England. Under the Charter the eighteen 
"Adventurers' who had by May 1670 subscribed to support the voyages were 
incorporated by the name of "Governor and Company of Adventurers of England 
tradeing into Hudson's Bay", and Prince Rupert was nominated Governor. 

"sole Trade and Commerce of all those Seas Streightes Bayes 

Rivers Lakes Creekes and Soundes in whatsoever Latitude 

they shall bee that lye within the entrace of the Streightes 

commonly called Hudsons Streightes together with all the 

Landes and Territoryes upon the Countryes Coastes and confynes 

of the Seas Bayes Lakes Rivers Creekes and Soundes aforesaid 

that are not actually possessed by or granted to any of our 

Subjectes or possessed by the Subjectes of any other Christian 

Prince GL Staten. 

These lands, to be known as Rupert's Land, were considered as a plantation 


or colony and the Company claimed the rights to minerals and fish as well 


as the exclusive trade and the land itself. 


The 18th century also saw a renewed interest in the north's 
mining potential. Beginning with Henry Kelsey's voyage in 17196? at 
least eight separate mining ventures were undertaken, none of which was 
successful (Cooke and Holland 1971:503,699). 

As early as 1715 the Hudson's Bay Company had sent one of its 
men, William Stewart, as far west as Great Slave Lake, in order to 
persuade the Chipewyan Indians to trade at York Factory. A map, prepared 
inmL/760 for Moses Neraced the Governor of the Company, situated at Prince 
of Wales Fort, reflects the European's knowledge of Canada west of Hudson 
Bay at that time. The map based on the journeys of Norton and Stewart as 
well as information provided by the northern Indians and Inuit covered a 
considerable area fiseen rel ake the Coppermine River, Great Slave Lake, Lake 
Athabasca and the Peace, Athabasca, Saskatchewan, Nelson and Churchill 
Rivers (Map no. 9). 

Having some knowledge of the vast region to the west of Hudson 
Bay and encouraged by the reports from Indians trading at the fort, Norton 
commissioned Samuel Hearne to journey to the Coppermine River in search of 
cere Oe In 1772, after two earlier attempts, Hearne reached the Coppermine 


River and descended it to its mouth but did not find copper ore in sufficient 


quantities to warrant further interest. 
J ee Bees oe os Be Es Be een ee SS ee ee 


ey Sailed northward along the west coast of Hudson Bay from Churchill as far 
as 62°40'N, in search of copper and to develop trade with the Eskimo. 


(6) 


The instructions to Hearne from Norton dated Nov. 6, 1769 stated in part: 
" ..a river represented by the Indians to abound with copper ore...and is 
supposed by the Indians to empty itself into some ocean the Arctic Ocean 
...Be careful to examine what mines are near the river, what water there 
is at the river's mouth, how far the woods are from the sea-side...And if 
the said river be likely to be of any utility, take possession of it on 
behalf of the Hudson's Bay Company..." (Hearne 1968). 
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MAP 9 


MOSES NORTON S DRAUGHT 
OF THE NORTHERN PARTS OF 
HUDSON BAY, RE-ORIENTED 
AND AMENDED BY 
R.I. RUGGLES (1971) 
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It was the formation of the North West Company 
eventually spurred the Hudson's Bay Company to alter its established 
trading pattern around Hudson Bay and expand westward through northern 
Canada. 

By 1786 the North West Company had established a post on the 
south shore of Great Slave Lake, now Fort Reoteionee = Hoping to open 
up new trading routes to the Pacific Ocean on behalf of the North West 
Company, Alexander Mackenzie, in 1789, followed the river which now bears 
his name its entire length from Great Slave Lake to the Beaufort Sea. 
Although personally disappointed in not reaching the Pacific, his discovery 
opened up a vast new region and by 1817 the North West Company had estab- 
lished several posts down the Mackenzie River vatteyes 

Innis (1956:279-280) referred to the ‘violent efforts' of the 
North West Company to check the westward advancement and subsequent encroach- 


oO) of the Hudson's Bay Company during the first two 


ment on the Athabasca 
decades of the 1800s. This struggle ultimately led to the amalgamation of 


the two companies in 1821. 


(7) 


The first North West Company co-partnership was formed in Montreal in 1/79 
(Campbell 1957:1); subsequent reorganizations involving competitors took 
place in 1787 and 1804 (Stager 1962). 

(8) 
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This was the first trading post to be established north of 60. 


Including Lac La Martre 1789, Trout Lake River 1796, Great Bear Lake 
Fort 1799, the 'Forks' (Fort Simpson) 1803, Fort Good Hope 1804, 
Fort Liard 1805, Fort Norman 1810 and Willow Lake River 1817. For 

a discussion of the history of trading posts in the Mackenzie Region 
up to 1850 see Stager (1962). 

(10) 


The Hudson's Bay Company built Harrisons House, near the eastern end 
of Lake Athabasca in 1819, the North West Company having earlier 
abandoned its post situated nearby (Cooke and Holland £971 s 916). 


ee 


One of the first acts of the amalgamated Company in re- 


organizing the Mackenzie District was the construction of a new post 


at the junction of the Liard and Mackenzie Rivers in 1822 replacing 


the 'Forks' built by the North West Company in 1803. This new post, 


named Fort Simpson after Governor George Simpson 


ND, 


became the admin- 


istrative centre and distributing point for other posts in the Mackenzie 


Valley. 


Between 1823 and 1834, A.R. and J.M. McLeod, Murdock McPherson, 


and John Hutchinson all led expeditions on behalf of the Hudson's Bay 


Company into the region of the Liard, Nahanni, Beaver and Smith Rivers. 


In 1829 Fort Halkett was established on the Liard River andsin, 1632. was 


relocated at the junction of the Smith and Liard Rivers. 


It was not until the 1840s that the Company's operation extended 


into the Yukon. In the face of hostile opposition from native middlemen, 


Robert Campbell established forts 


(12) at; Dease: Lake (B.C.) in 163/75. Franees 
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Lake in 1842 and Fort Selkirk at the junction of the Pelly and Lewes 


(Yukon) Rivers in 1848. 
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Following amalgamation, March 26, 1821, Governor George Simpson was 
placed in charge of the whole trading territory and four departments 
were formed: The Canadas; the Southern, east of Hudson Bay; the Western, 
west of the Rockies; the Northern, the territory between Hudson Bay and 
the mountains and between the United States and the Arctic Ocean (Innis 
19562255). 


Considering the hardship and risk inherent in the efforts of men such 
as Campbell to expand the Company's sphere of influence, promotions 

did not come easily. Governor Simpson in a letter to Campbell dated 
July 4, 1837 said, "...pleased at your spirited tender of your services 
to establish Dease's Lake...which has led to your promotion to the rank 
of Clerk." Campbell in his Journals 1808-1853, noted that hitherto he 
had been rated as postmaster. 


The first post established in the Yukon Territory. 


At the same time as efforts to develop trade in the southern 
Yukon were underway, new posts were being built in the north. In 1840 
Peel's River post, later known as Fort McPherson, was established on the 
Peel River by John Bell. In 1847 Alexander Murray established Fort Yukon 
for the Hudson's Bay Company at the confluence of the Porcupine and Yukon 
Rivers and began trade with the Natsit (Chandalar) Kutchin Indians in 
competition with the Russian traders. 

Following Campbell's discovery in 1851 that the Porcupine was 
a tributary of the Yukon, the difficult Liard River - Frances Lake route 
into the Yukon was abandoned. Thereafter, goods were taken down the 
Mackenzie to the Peel, over the portage to the Bell and down the Porcupine 


to Fort Yukon (Innis 1970:291). ‘t? 


Fort Yukon, the most westerly of the 
Company's posts, was subsequently moved twice up the Porcupine River when 
it was found twice to be on the Alaska side of the U.S.-Canadian border 
(Stavermloja: 29). 

The first post built in the western Arctic exclusively for Eskimo 
trade was established at Fort Anderson in 1861. Roderick MacFarlane, who 
had explored the Anderson River in 1857 and revisited it on several occa- 
sions to trade with Eskimos, received permission from the Hudson's Bay 
Company to build a post there in 1859. In the spring of 1861 he cut timber 


on the upper reaches of the Anderson near the Carnwath River. He then 


rafted the timber down the Anderson to a site some 180 kilometres from its 


ee eee 
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This route and the confluence of the Porcupine and Yukon Rivers had 
been discovered by John Bell in 1845, however it was not until Campbell 
had traced the Yukon River from the Pelly River to the Porcupine that 
its importance was realized. 
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mouth at about lat. 68°30'N where he constructed the fort (Cooke and 
Holland 1972:392). It was intended that Fort Anderson would become a 
focal point of Eskimo trade and reduce the influence of Russian traders 
who had established an Eskimo trading chain along the north coast of 
Alaska. Stager (1967:53) suggested that the fort was poorly located for 
this purpose and was a strong factor in the decision to abandon the post 


in) 1366. 


Changing Patterns 


In part as a result of their total dependence upon the land for 
food, clothing, shelter and energy, the land also came to have a philo- 
sophical and religious meaning for native people of the pre-contact period. 
For example, the Athabascan's concept of earth (dinedah), as the woman and 
the sky, as the man. Dinedah was considered the beginning, the spirit 
from which life came, the place from which succour came and the place to 
which the spirit returned (Blue 1974:193). 

With this all-inclusive concept of land it is not surprising 
that neither the northern Indians nor the Inuit considered it in terms of 
private property. Jenness (1967:124) pointed out that land was never 
sold or alienated in any way. 

Although personal property passed between individuals there were 
no individual owners of real property since land used for hunting, trapping 
and fishing purposes belonged to the band and was a prerequisite for 
survival. Any rules pertaining to land were really game laws, for example 
the need for a group to obtain permission before hunting in another 


group's area. 


ety 


Prior to the arrival of the fur-trader and whaler the northern 
native was self-sufficient, living in balance with the natural conditions 
surrounding him. To varying degrees, he became less independent with the 
introduction of manufactured goods and European food staples. His natural 
desire to acquire commodities which would apparently "make life easier", 
initiated a series of material, economic, social and cultural pea eee ee, 

Trading commodities included guns, ammunition, steel tools, 
fish nets and implements, such as axes, ice chisels, knives, needles, 
metal pots and manufactured clothing of wool and cotton. These were 
followed by food staples such as flour, rice, sugar and tea and later 
items which pertained specifically to trapping such as steel traps, snare 
wire, canvas tents, wooden boats and canvas canoes. 

Caribou hunting and sealing became much more of an individual 
effort when the rifle replaced the bow, arrow and spear. Thus hunting, 
and fishing with fish nets, became less of a communal undertaking and, in 
many cases, the group or camp ceased to function as an economic unit. This 
in turn resulted in the replacement of the strong sharing and co-operative 
ethic with one whereby the hunter retained his own catch. 

As the hunter became more dependent upon ammunition and more 
accustomed to the use of other consumables such as imported foodstuffs and 


manufactured clothing, he became more firmly locked into the trapper-trader 
yr te 


o> The impact of the Europeans upon the Inuit and northern Indians during 
the 18th, 19th and early 20th centuries has been discussed by several 
authors including: Balikci 1960, 1968; Hargrave 1966; Honigmann and 
Honigmann 1965; Jenness 1964, 1968; Stager 1974; Vanstone 1963; and 
Wolforth 1971. 
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relationship. The trapper's allegiance was less to his neighbour, although, 
if possible, no one was allowed to starve, and more to the trader to whom 
he was often in debt. 

The life of the hunter became more regulated as he attempted to 
meet his financial obligations and to provide the trade-goods to which he 
and his family had become accustomed. In addition to spending a substan- 
tial portion of his time on the trapline it was necessary to make regular 
periodic trips to the trading post. In discussing the Indians of Old Crow, 
Stager (1974:46) stated that maintaining traplines resulted in a greater 
dependence upon sled-dogs hence additional energies were devoted to pro- 
viding meat and fish to feed them. 

Trapping became a family enterprise and this had the effect of 
reducing the cohesiveness of the group or band, characteristic of the pre- 
contact period. It also altered the long-standing concept of land use. 

Individual families, with the trapper either working alone or 
with one partner, became the working unit. This led to the sub-division of 
group hunting areas into traplines. As with the meat-sharing ethic, the 
communal concept of land rights, in some instances gave way to individual 
rights and the concept of 'land ownership’ developed. When the Old Crow 
Indians began trapping, "ownership" of an area applied only to the time 
that a person trapped there. Through an informal process, areas were allo- 
cated and agreed upon periodically and, over a period of time "ownership" 
of any one area might vary. Eventually a trapper became identified with a 


certain area and it became known as 'his' trapline (Stager 1974:40). 
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This approach to traplines and land was not universal. For 
example as late as 1936 the Eskimo trapper of Pelly Bay in the eastern 
Arctic had no specific trapline (Balikci 1960:17). It was pointed out 
by Balikci (1960:20) that the Povungnituk Eskimo had traplines and indeed 
recognized the rights of an individual or a family to land and accepted 
the notion of inheriting a trail from one's elders. Thus, following the 
arrival of the European, land assumed another dimension (the means to 
acquire a new range of goods) and, in some cases, the concept Of indiv— 
idual, as opposed to group, land rights evolved. 

Although hunting and trapping still represent an important as- 
pect of northern land use, particularly to the native people, the pattern 
of land use accompanying this activity has undergone considerable change 
in the last two to three decades. 

Honigmann and Honigmann (1965:77) referred to the concept of 
"dual allegiance to land and town'. As a hunting and trapping society 
becomes further exposed to western culture they see three groups emerging: 
those who maintain a strong allegiance to the land and oppose any action 
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which might threaten their capability to obtain country food; those 
who have chosen 'town careers'; and finally those who shift back and forth 
between a life on the land and in a community. Wolforth (1971:2) stated 
that in the transformation of a hunting and trapping society to an urban 
one there is, in addition to the social adaptation which takes place 


within the settlement, a spatial transformation which takes place on the 


land as "a dispersed pattern of resource utilization is gradually abandoned". 
SOS Cee ee ee  ——  ————— eS 


One Reference here is to hunting for country food as compared to big-game 
sports hunting. 
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In discussing the Inuit of Foxe Basin in the eastern Arctic 
during the limited contact period prior to 1950 and the period following, 
Crowe (1970) referred to certain technological changes and their effect 
upon the equilibrium which existed between the hunter and the land. 

Under the traditional 'camp system' each settlement group was situated in 
such a way as to be exposed to a full range of animal species and a full 
cycle of seasonal activities. With the introduction of the powered canoe 
some of the full-time hunters abandoned camp life, moved to Igloolik or 
Hall Beach and visited their camp territories at certain times of the year, 
perhaps working for wages in the intervening periods. 

Taking this concept one step further Stager (1974:46-54) pro- 
vided the following account of the Indians of Old Crow, Y¥.1T. ein the 2950s 
and '40s the population of Old Crow was distributed in a number of small 
settlements or trapping camps along the Porcupine River. A regular seasonal 
pattern was followed whereby winter was spent on the trapline, the spring 
at Old Crow Flats harvesting muskrat, followed by a period at the village 
of Old Crow or other Porcupine River sites for purposes of trading and 
visiting. In summer, people began moving back toward the traplines, stopping 
at fish camps and later to hunt caribou, en route. During this period the 
hunting and trapping areas of the Old Crow people covered approximately 
25,000 square miles. 

In the 1950s the village of Old Crow became more of an established 
settlement, people gravitated to it and built log houses in which to summer. 
Increasingly more time was spent in Old Crow and when the trappers and their 
families did leave it was to camps closer to the settlement. By 1960 the 
area of land utilized for hunting and trapping had been reduced to 15,000 


Square miles. 


Between 1960 and 1973 all of the Old Crow people have moved to 
the village on a permanent basis and although there are one or two winter 
camps located nearby they are occupied only intermittently. Today virtually 
all of the hunting and trapping except the muskrat trapping on the Old Crow 
Flats, is done on a commuter basis from Old Crow. Although much less time 
is now spent on the land and considerably less area covered (approximately 
1500 square miles) the importance of caribou to the community today is no 
less than "long ago"; increased mobility and efficient hunting methods have 
permitted the annual harvest of caribou to remaining generally constant. 
Although winter trapping activity has declined, spring muskrat trapping has 
not and in recent years the number of hunters and families going to the Old 
Crow Flats has increased. Many who go to the Flats today do so as a form 
of 'paid holiday' from wage-earning employment in the village; similarly, 
caribou hunting has become a specialized activity carried out during a rel- 
atively short period of time. 

Usher (1970:83) pointed out that in contrast to the older and 
larger fur-trade centres in the northern forest and tundra regions (such as 
Old Crow, discussed above), the total trapping area ieii zed py. the ingec 


on Banks Island has continued to re eee, 
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(17) This case may be unique north of 60 and the situation described by Stager 
respecting the Old Crow Indians is more indicative of the overall trend. 
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CHAPTER THREE. LAND USE AND THE LAW 


The acumen and way of life of the native hunter were essential 
ingredients in the success of the fur trade. Thus it behooved the fur- 
trader to minimize the disruptive force of his presence on the man-land 
relationship which had evolved in the north over thousands of years. 

Tt-was) virtually not wntil the discovery ot gold inwgloJoetiar 
land use activities of an exogenous nature were introduced to the north. 
Put another way, the north which has a history of human occupation of at 
least 25,000 years has experienced in just 75 years a range of land use 
activities which include: mining, oil and gas production, railroads, 
highways, pipelines, agriculture and forestry. 

This chapter considers northern land legislation as it evolved 
during the hundred year period following Canada's acquisition of Rupert's 
Land and the North Western Territory. It was the era of the Dominion Lands 
Act. Designed primarily to encourage the settlement of the Canadian west 
it also provided, for more than 75 years, the legal authority for the 
disposition of northern land and associated resources. 

The various amendments to the Dominion Lands Act and the 
Territorial Lands Act which replaced it, were essentially responses to new 
requirements for the conveyance of rights, with little consideration, if 
any, for the land itself. Thus it was within that legislative context 


that the northern development thrust of the 1960s took place. 


BW fe 


Rupert's Land and the North Western Territory 
Not only was the fur trade the catalyst in expanding the northern 


native's concept of land but, through the Hudson's Bay Company, it was also 


Gb, 


the lynchpin which controlled substantial rights in the vast regions of 
Rupert's Land and the North Western Territory stretching from the Atlantic 
Ocean to the Alaska border. 

The first official recognition that the Company's role as admin- 
istrator of these northern lands was under scrutiny was the appointment by 
the British House of Commons on February 5, 1857 of a Select Committee Liste. 
consider the state of those British Possessions of North America, which are 


under the administration of the Hudson's Bay Company or over which they 


(2) 


possessed a licence to trade" (Oliver 1915:23). 
It was evident that the civil powers of the fur company were out— 


dated and that the Company's privileges under the charter would have to 


be changed. The draftsmen of the British North America Act, 1867, ‘» 


provided for just such changes. Section 146 of that Act made it lawful 
| ee eae iets ie ey se nee A eg ee re eee 


) Including trading, land, mineral and fishing rights. 


S The Company continued to administer land even in the relatively settled 
regions, such as the Red River Settlement, into the mid-19th century. 
The point may be illustrated by the ‘One Pepper Corn' Deed between the 
Governor and Company of Adventurers of England and a Red River settler, 
Edward Mowat, dated February 28, 1855. Mowat was granted approximately 
143 acres for the sum of 47 Pounds 10 Shillings and an annual rent of 
one Pepper Corn for the term of the agreement, namely 1000 years. The 
covenants included that Mowat would settle on the land and within five 
years bring a portion of it under cultivation and would continue to 
cultivate for the term. In addition Mowat was not to "violate or evade 


any of the chartered or licenced privileges of the Company" (Oliver 
191551301): 


(3) 5) Si victor tio iap.): 
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for Her Majesty on address from the Houses of the Pariament of Canada, 
to admit Rupert's Land and the North-Western Territory, or either of 
them, into the Union. In 1864 the British Government and the Hudson's 
Bay Company began negotiating the surrender of certain of the Company's 
rights, and by 1869 had reached agreement. 

Under the British North America Act, enabling legislation 


was passed July 31; 1868, cited by the short title “Rupert's Dandi ter, 


(4) 


1868". This Act granted Her Majesty the power to accept a surrender 


of "all rights of government and proprietary rights, and all other 
privileges, franchises, powers and authorities", belonging to the Hudson's 


Bay Company but reserved to the Company the right to carry on trade and 


(5) 


commerce in Rupert's Land or elsewhere (s. 4). Under Section 5 of the 


Act, Her Majesty was granted authority to declare Rupert's Land a part of 
the Dominion of Canada by Order-in-Council. The Parliament of Canada was 
authorized to "make, ordain, and establish within the land and territory 
so admitted all such laws, institutions and ordinances and to constitute 
such courts and officers as might be necessary for the peace, order and 


good government of Her Majesty's subjects and others therein". 


Ee 3126-32 Vict... -C.1055 15.2 Cinp.). of athe Rupe resalLand Acts slcoo ms eared 


that "for purposes of this Act the Term 'Rupert's Land" shall include 
the whole of the Lands and Territories held or claimed to be held by 
the said Governor and Company". That is, in addition to the lands 
granted under the Charter of 1670, it included the Northwest Territory 
acquired in 1821. 

(5) 


The deed of surrender stated, in part, that the Company should retain 
those trading posts which it actually occupied in the North-Western 
Territory. These totalled 120 in the year 1870; the following were 
Situated north of 60 north latitude in what is now the Yukon Territory 
and the Northwest Territories: Fort Simpson, Fort Liard, Hay River, 
Fort Resolution, Fort Norman, Fort Good Hope, Peel's River, Lapierre's 
House, Fort Rae, Fort Providence. 
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The Imperial Order-in-Council (R.5S.C. 1952). Vi.2 0237) pursuant 
to the Rupert's Land Act, 1868, admitted the North Western Territory and 
Rupert's Land into the Dominion on July 15, 1879 and gave the Parliament 
of Canada full power and authority to legislate for their future welfare 
and good government. 

The Act for the temporary Government of Rupert's Land and the 
North-Western Territory when united with Canada. S.C,52.6 35 Vict.4. G5, 
assented to June 22, 1869, provided for the renaming of Rupert's Land and 
the North-Western Territory as the ‘'North West Territories" when admitted 
to the Dominion of Canada (s.1), and for the appointment of a Lieutenant- 
Governor responsible for the administration of the Territories (s.2). 

With passage of the Temporary Government Act, 1869, the way was 
clear for the formation of the Province of Manitoba out of the North West 
Territories. The Manitoba Act, 18706” established and provided for the 
Government of the Province of Manitoba. It also provided the first author- 
ity for administering the newly acquired Crown Lands of the Dominion, under 
Section 33, which said "the Governor in Council shall from time to time 
settle and appoint the mode and form of Grants of Land from the Crown, 
and any Order-in-Council for that purpose when published in the Canada 
Gazette shall have the same force and effect as if it were a portion of 
this Act". By Order-in-Council dated March 1, 1871 the control and manage- 
ment of all Crown Lands in Manitoba and in the remaining part of the North- 


West Territories were placed under the Canadian Secretary of State. 


Died Bel ee ee Ea. : , ee 
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The acquisition of the North-West Territories and the subsequent 
establishment of the Province of Manitoba marked a fundamental change in 
the nature of Confederation. The original Dominion as established under 
the British North America Act, 1867, was a federation of provinces and, 
by virtue of Section 109, each was vested with control over its own lands. 
However, for the new Province of Manitoba and all of the North-West 
Territories unalienated lands were, by statute, to be administered by the 
Government of Canada. 

With respect to Manitoba this continued to be the situation until 


(7) 


the passage of the Manitoba Natural Resources Act in 1930 which stip- 
ulated that pursuant to s.109 of the British North America Act, 1867, inter- 
est of the Crown in all Crown lands, mines, minerals (precious and base) 


and royalties derived therefrom, within the Province shall belong to the 


Rirovalneer 


The Dominion Lands Act 

However, public lands in the North-West Territories, which today 
comprise the Yukon Territory and Northwest Territories, are still under 
the control and management of the Government of Canada by virtue of the 
Territorial Lands Act, 1950, as Amended. For more than three-quarters of 
a century prior to the enactment of the Territorial Lands Act, the Dominion 


(7) 


Or 'An Act respecting the transfer of the Natural Resources of Manitoba' 
S.C.20-21 George V, c.29. Similar acts were passed in 1930 with respect 
to the Province of Saskatchewan, S.C.20-21 George V, c.41 and the 
Province of Alberta, &.C.20-21 George V, ¢.3-. 


Bande. AGc, 1872 °°) 


was the statutory vehicle by which federal lands were 
administered. 

The original Dominion Lands Act and subsequent amendments pro- 
vided the Governor in Council with authority to withdraw certain areas 
from disposal under homestead or purchase and established reservations for 
National Parks, Timber Reserves, Indian Reserves, Hay and Grazing Areas, 
Coal and Mineral Lands, Town Plots, Military and other Federal Reserves. 
Because of these reservations it was necessary to insert provisions in 
letters patent in order to establish continuing rights of the Crown. For 
example the free use of all navigable waters was reserved in all patents. 
The rights of fishery and fishing were excepted and grants were made 
subject to the provisions of the Irrigation Act. 


(9) 


The Dominion Lands Act of 1872 provided the Minister with 
authority to sell mineral lands ("any person may explore and purchase 
mining lands", s.37). Although the Minister was able to withdraw valuable 
lands from sale, and lease them instead, Section 36 of the Act stated that 
sub-surface rights were not to be reserved in patents of lands. These 
rather generous conditions were expanded upon in 1879 when the Act was 
amended (SwCL43 Vict., ¢.26, s.6) so ‘that Vands containing coal or other 


minerals, whether in surveyed or unsurveyed territory, were not subject to 


the provisions of the Act respecting sale or homesteading but would be 


(8) 
(9) 


See OL Cre Cee te 


An Act providing for the establishment of "The Department of the Interior" 
(S.C.36 Vict., c.4), assented to May 3, 1873, made the Minister of the 
Department of the Interior responsible for the Dominion Lands Act (s.5) 

and the control and management of the affairs of the North-West Territories. 
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0 
disposed of under regulations made by Governor in Eouret rh ) 


Mining regulations to govern the disposal of quartz and placer 
mineral lands and excluding coal lands were passed by Order-in-Council, 
Marche 7, 18941) The regulations, which applied to all Dominion Lands 
(Manitoba and the North-West Territories) containing gold, silver, lead, 
copper, petroleum and other mineral deposits except coal, provided that 
any person "may explore vacant Crown land not appropriated or reserved by 
Government for other purposes with a view to obtaining a mining claim". 
Included in the Regulations were conditions respecting right to enter 
upon, use and occupy the surface of a claim, work commitments, lease and 
purchase. For example, Sections 5 and 6 provided that within one year of 
recording a quartz mining claim (not more than 40 acres) and having 
completed $500 work, the claim could be purchased for $5.00 per acre. 

Dominion Lands policy between 1870 and 1930 was not geared to 
the management of non-agricultural or 'marginal' lands. During this 
period the settlement of Western Canada and its integration into Canadian 
Nationality was the ultimate goal of federal land policy. 

With fertile agricultural land as the medium by which this goal 
was to be attained land legislation was enacted which specifically served 
to encourage settlement. The primary function of the Dominion Lands Act 


was to provide a legal and administrative mechanism for settling and 


ee! Regulations for the Disposal of Coal Lands were enacted by Order-in- 


Council dated December 17, 1881 (see S.C.45 Vict., p.LV, 1882). 
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developing the West's agricultural land. The fact that it applied to the 
Province of Manitoba and all of the North-West Territories (s.1) had little 
relevance to the substance of the Act. 

The spirit of the Act was embodied in those sections which pro- 
vided free homestead grants to entice settlers into the west and the grant-— 
ing of vast tracts of land to railway companies as an incentive to con- 
struct a transportation network which would sustain the settlers. 

Where the Dominion Lands Act did refer to non-agricultural lands 
it was often to provide additional incentive and support to the settler. 

For example, Section 46 stated that timber in townships open for settlement 
was to be disposed of in order to benefit the largest number of settlers. 
Similarly, the Order-in-Council of November 11, 1895 provided for the mining 
of coal if to be used for the settlers' own purposes (see S$.C.59 Vict., p.LII). 
Other values inherent in the land-base, such as minerals, petroleum and 
natural gas received even less recognition. It was not until seventeen 

years after the passing of the Dominion Lands Act that mining Pichts in, ale 


(12) 


Dominion Lands were reserved in land patents. The first regulations 
pertaining to petroleum and natural gas were enacted by Order-in-Council of 
August 6, 1898 and stated in part that an area not greater than 640 acres 
might be reserved for six months for any prospector who might then purchase 
the land at $1 an acre subject to royalties of 25 per cent (Ibid:194). 


Dominion Lands legislation of the 1800s was not drafted with the 


Canadian north in mind, however the Dominion Lands Act was the legislative 


a 


(12) 


Solid, liquid and gaseous minerals were reserved in Grants covering 
Dominion Lands west of the 3rd Meridian from October 31, 1887 and 
east of the 3rd Meridian from September 17, 1889. 


i= 


base for northern land-use at the turn of the century. Following the 


(13) 


passage of the Yukon Territory Act, June 13, 1898 an Order-in-Council 


of July 7, 1898 provided for the disposition of Lands an the Yyukonplerereory 
under regulations which applied to that territory only. 

Until the Yukon gold rush in 1896-97, northern Canada was still 
considered the domain of hunters, trappers and missionaries. It is per- 
haps. indicative. of this that .the, first. plece of maturel resource Leos ba— 
tion, dealing specifically with the unsettled parts of the North-West 


Territories, was a game preservation Act, passed by the Canadian Government 


sles) 1894614) This Act, which applied to those portions of the North-West 


Territories which were not included in the provisional districts of 


(15) 


Assiniboia, Alberta and Saskatchewan, placed a restriction on the hunt- 


ing of various species of game and was aimed mainly against transients and 
newcomers. Ogilvie (1889:45) had reported five years earlier "that game is 
not now as abundant (in the Yukon) as before mining began and it is difficult 
in fact impossible, to get any close to the river." 

Northern land use patterns changed little during the first two 


decades following the acquisition by Canada in 1870 of Rupert's Land and 


Ee Cee \eeyan emer tons 
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( SS Nieg Act for the preservation of game in the unorganized portions of the 
North-West Territories of Canada! ($.C.57-58 Vict., c@a35), .assemteduto 
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Tn 1875 the Canadian Parliament passed the North West Territories Act 


(S.6,38 Vict., ©.49) which has been. describedaby one histertam as Ene 

Magna Charta of separate political existence for the North West Territories" 
(Oliver 1915:26). The District of Keewatin was created in 1876, those of 
Assiniboia, Saskatchewan, Alberta and Athabaska in 1882 (see Map no. 10) 

and those of Ungava, Franklin, Mackenzie and Yukon in 1895. The Yukon 

was made a separate Territory in 1898, "An Act to provide for the 

Government of the Yukon District" or the “Yukon Territory Act" (S.C.61 
ViCte. C20). 
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the North Western Territory. Despite the loss of her monopoly position 
the Hudson's Bay Company's first permanent competition in the present 
Northwest Territories appears to have occurred as late as 1887, with the 
establishment of posts at Old Fort Rae, Fort Providence and Fort Good 


Hope (Usher 1970:26). 


The Yukon Territory Before 1900 


Due in part to the presence of the Alaska Commercial Company on 


the Yukon River following the departure of the Hudson's Bay Company from 


(16) 


Fort Yukon in 1869, private traders moved into the Yukon Territory 


more quickly. In 1874, N.L. McQuesten and Arthur Harper founded the trad- 
ing post of Fort Reliance on the Yukon River about six miles below the 
present site of Dawson. McQuesten and A.H. Mayo then built posts at the 
mouth of the Stewart River and Fortymile River and Harper and Joseph Ladue 


established other posts at the site of Fort were (built by Robert 


(16) 


The Company's interest in Fort Yukon was sold following the purchase 
of Alaska by the United States in 1867. 


Oey Harper had occupied the Fort Selkirk site since 1891 according to a 


declaration which he made before Wm. Ogilvie, Dominion Land Surveyor, 
at Fortymile, July 1, 1896. In addition to Harper's own dwelling, 
trading post and garden, the grounds, in 1896, contained several 
cabins occupied by prospectors and Indians. Harper probably envisaged 
a major migration of prospectors and miners into the Yukon and applied 
June 30, 1896, to the Minister of the Interior for 640 acres, under 
the Dominion Lands Act (it was less than two months after he filed his 
application, August 17, 1896, that gold was discovered on Bonanza 

Creek, and the Klondike gold rush began). Town-lots were subsequently 
surveyed and sold in Fort Selkirk (it is now abandoned) although 
Harper's application was not processed due to his death (Public 
Archives of Canada, RG 91, Yukon Territory Records, Vol. No. 7, file 
no. 956). 


Campbell for the Hudson's Bay Company and subsequently sacked by Chilkat 
Indian Middlemen in 1852) and on the Sixtymile River, (18) 

The influx of miners into the Yukon in the 1880s (Morrison 1968, 
estimated that there were nearly 1000 men in the Fortymile Creek area in 
1885) had the effect of transforming the fur trader into a general merchant 
and entrepreneur. As such he was interested in acquiring land in order to 
provide goods and services to a rapidly growing transient population. 

The first applications to purchase land in Canada north of 60° 
north latitude were filed in the summer of 1894. Thomas W. GO BYLen., 2 
"merchant and miner", applied August 14, 1894, to purchase 320 acres at 
the confluence of the Fortymile and Yukon Rivers. Letters Patent 83005, 
dated April 18, 1900 were subsequently issued to O'Brien. for a tractor 
160 acres (Lot 21, Group 1). O'Brien subdivided his purchase and sold 
lots to "squatters and newcomers". 

The second application was that of John J. Healy, dated Fort 
Cudahay, Yukon District, N.W.T., September 3, 1894. Healy, a "general 
merchandiser", requested, under Section 29 of the Dominion Lands Act, 160 
acres also at the junction of the Fortymile and Yukon Rivers. In his 
letter of application he noted that he had deposited with the Dominion 
Government Agent the sum of one hundred and sixty dollars, made up of $155 


(19) 


in gold and $5 in silver coins. Letters Patent 178505 were issued to 


a 


(16) The names Fortymile and Sixtymile refer to the distance in miles down 
the Yukon River from Fort Reliance. 


) Coarse gold was first found on Fortymile River in the season of 1886 
(Ogilvie 1889:13). 
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Healy on behalf North American Trading and Transportation Company for 
65.28 acres (Lot 1, Group 1). The balance of the 160 acres applied for, 
covered the townsite of Fort Cudahay and was not available to Healy (PAC. 
RGGI EGR. VOL. 72 st ulesnow JDO). 

By the 1890s the needs of the miners, merchants and trading 
companies, the church through its missionaries, and the government rep- 
resented by the North West Mounted Police, added another dimension to 
northern land-use and, ironically, considering the vast region and the 
small population, created conflicts. 

The flow of gold seekers was soon to have its effect upon the 
Indians of the Klondike who still congregated in small groups at trad- 
itional hunting and fishing locations. Bishop Bompas, in applying to 


(20) for 40 acres o£ land 


the Minister of the Interior in October 1896 
"for mission purposes and Indian occupation", described the following. 
situation. Twenty or more Indian families had always had a fishing camp 
at the mouth of the Klondak (sic) River. The miners coming into the 

area pressed the Indians to sell them their cabins which were situated 
there. About 15 of the cabins were sold with the result that a second 
town (the first being Dawson City on the north side of the Klondike River) 
emerged in the midst of the fishing camp. 


20 
—o Letter from Bishop W.C. Bompas, Oct. 28, 1896, Buxton Mission, 


Upper Yukon River, to the Minister of the Interior (PAC. RG91, 
Sik, VOL. Leo. le No. 4052). 


- 49 - 


Inspector C. Constantine, N.W.M. Police and Acting Government 
Agent, reported in a letter to the Secretary of the Interior dated June 15, 
Loi. 


".,.that arrangements have been made with the Indians at 


Klondak (sic) with the knowledge and approval of their 

missionaries whereby they relinquish any claim so far as 

the Department is concerned to the site of the old Indian 

Village at Klondak and are now located on a point about 

three miles below the site of Dawson on the east bank of 

the Yukon River”. 

By 1899 the junction of the Klondike and Yukon Rivers had be- 
come the site of a city with a population between 15,000 and 20,000 where 
four years earlier it had been an Indian fishing camp of 20 families. 

In 1898, 7080 boats went down the Yukon River carrying approx- 
imately 28,000 people (Report of NWM Police, 1898:Part III:83). The re- 
sult of this was that the traditional grounds of several Indian bands in 
the Yukon River valley were encroached upon. In a letter to the Deputy 
Minister of the Department of the Interior, dated May 1, 1900, Wm. Ogilvie, 
then Commissioner of the Yukon Territory, recommended the laying out of a 
reserve of 320 acres for the Indians camping on the shore of Lake Laberge. 
This recommendation was quickly acted upon and by an Order-in-Council of 
July 13, 1900 a tract of land containing 320 acres was laid out and set 


apart for the Indians in the vicinity of Lake tetera 


er) PAG RGOL TGR. Vol. /,. %1 le mo. -losl., vAcsili lan request, trom Ositvie 


dated July 17, 1900 for reserves at Tagish, Teslin, Big Salmon River, 
Selkirk, Stewart River and Fortymile was approved and by Order-in- 
Council of September 1, 1900 such reserves were set apart (Ibid.). 


Although by 1903 the 'mining' population of the Yukon had begun 
to drop, concern was still being expressed for groups of Indians whose 
traditional lands were in jeopardy. Z.T. Wood, Assistant Commissioner, 
Commanding the N.W.M. Police, Dawson, in a letter to the Commissioner of 
the Yukon Territory dated May 4, 1903 referred to the Indians living at 
the junction of the McQuesten and Stewart Rivers expressing his concern 
that they could be ousted by some 'townsite speculator' if a reserve was 
not established for them. A survey was subsequently carried out and by 
Order-in-Council dated June 4, 1904 an area of 320 acres was reserved for 
the use of the Indians. 

This and other similar reserves did provide some constraints on 
white settlement in specific and relatively small areas inhabited by 
Indians. However the more fundamental issues of the rights of Yukon 
Indians with respect to land was not reflected in any Treaty and indeed 
to this day the Indians of the Yukon Territory (like the Inuit of the 
Northwest Territories) have signed no treaties with the Canadian 


caren py Nee? 


(> By Order-in-Council P.C. No. 2749 of June 27, 1898 a Commission was 


authorized to negotiate a treaty with the Indians of the Athabaska 
and Peace River districts and a portion of the present Mackenzie 
District of the Northwest Territories lying south of Great Slave 
Lake. Following negotiations conducted during the summer of 1899 

a treaty was signed with various bands resident in the region delin- 
eated as "Treaty 8'' in Map no. 11 and an area of just under 325,000 
square miles was ceded to Canada. The only other treaty signed by 
native people north of 60 is Treaty 11 which was negotiated in 1921 
and 1922 with the Indians of the Mackenzie District not included in 
Treaty 8 of 1899. Under Treaty 11, as shown in Map no. 11, 372,000 
Square miles were ceded to Canada. 
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Mining, Oil and Gas Activities Begin 

In the 1870s prospecting and mining activities were super- 
imposed upon an already changing pattern of northern land use, precip- 
itated and shaped by the fur trade introduced north of 60 nearly a 
century earlier. 

Northern mining began with the production of placer gold in 
what is now the Yukon Territory, in the 1880s. During the following 
three decades the chief placer fields were to be discovered in the 
Klondike, Sixtymile, Stewart River, Mayo, Big Salmon and Kluane areas. 
Following the discovery of placer gold in the Klondike in 1896, the 
output of gold from the Yukon increased rapidly, reaching a maximum in 
1900) of 1,120,000 re Zaslow (1971:46,111) showed that pre- 
Klondike gold production in the Yukon never exceeded $300,000 annually 
but by the year 1900 had reached $22,275,000. 

Initially, authority for the disposal of mineral rights on 
Dominion Lands in the north was contained in the Dominion Lands Act, 
ieyP eee In addition to various surface rights, sub-surface rights 
were available through purchase (s.37) and were also provided for in the 
issue of letters patent (s.36) under the Homestead provisions. However, 


an amendment to the Dominion Lands Act in 1879 62>) 


Stipulated in 
Section 6 that lands containing coal and other minerals, within surveyed 
or unsurveyed territory, were not subject to the provisions of the Act 


with respect to sale of homesteading, but were to be disposed of under 


regulations made by the Governor in Council. 


(23) 
(24) 
(25) 


Camsell, 1947:29. 
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An Order-in-Council of March 7, 1884‘? set out Mining 


Regulations governing the disposal of mineral lands, other than coal 


(27 


lands ) Section 2 of these Regulations stated that any person could 


explore vacant Crown Lands, not appropriated or reserved by the 
Government for other purposes, with a view to obtaining a mining claim. 
Sections 3 through 16 then described the procedure for staking and 
recording quartz mining claims as did Section 17 through 35 with respect 
to placer mining claims. The Regulations stipulated that a quartz mining 
claim could not exceed 40 acres in area and that within one year of 
recording this claim, provided he had done $500 work on the claim, the 
holder could purchase all of the mineral rights for $5.00 per acre. 

It was this statutory and regulatory authority which prevailed 


at the time of the Klondike discovery and it was these Regulations to 


(28 


which Ogilvie ) referred when he reported in 1889, 

"When I was at Forty-Mile River the miners were very 
anxious to see me, and to know our mining regulations 
and laws. I explained everything they enquired about 
as fully as my knowledge and the documents at my dis- 
posal would permit. Many of them who were used to the 
United States system of each mining community making 


ee 


£25) S.C.47 Vict., c.47, pp-71-92, 1884. 


2 Regulations providing for the disposition of coal lands had already 


been passed by Order-in-Council of December 17, 1881 (S.C.45 Vict., 
DoLV weal) 


a9) Wm. Ogilvie, D.L.S., Canadian Department of the Interior, reporting 
on his survey of 'Forty-Mile River', from its mouth to the Inter- 
national Boundary Line. Department of the Interior, Annual Report, 
1889: SeceLE-5. 


its own eiews based on the general mining 

law of the country, and electing their own recorder 

to attend to the regulations and see them carried 

out thought some of our regulations rather stringent 
and hard. I heard their statements and answered 

such of them as I could, and also promised to lay 
their views before the Department (of the Interior)..." 


An Order-in-Council (P.C.2640) of October 2, 1895 was passed, 


which established the 'Yukon District" of the North West Weitere 


This was followed by the passing of three sets of Regulations in 1898 (3) 


allot which pertained to mining in’ the Yukon District sas distince 110m 


Cry) 


the rest of the North West Territories. 
By 1898 the federal government's policy was to encourage large- 
scale mining and an Order-in-Council (P.C.22) of January 12, 1898 grant- 


ing a lease to conduct hydraulic mining operations formed the basis for 


(33) 


the hydraulic Regulations passed later that year. Such operations, 


to be feasible, required substantial tracts of land and large volumes of 


water and this’in turn’ ted to’the practice of consolidating claims. a) fn 


(2) Morrison (1968:4,6) estimated that 75% of those who participated in 


the Klondike gold rush were citizens of the United States; by 1900 
this figure had dropped to 532. 


> See Canada Gazette, vol.xxxi, p.350, 1897 for a schedule describing 


boundaries. 


oD. Placer Mining Regulations for Yukon District, Order-in-Council of 


Jan. 18, 1898. Dredging Regulations for Yukon District, Order-in- 
Council of Jan. 18, 1898. Hydraulic Mining Regulations: for Yukon 
District, Order-in-Council of Dec. 3, 1898. 


. This distinction still persists in that mining, unlike all other 


natural resources under federal administration in the two terri- 
tories, is administered under different Acts in each territory. 


(33) Morrison (1968:41). 


many cases the small holdings of the independent miners were bought up 

by companies. Not all claims were purchased, however, and a decision 

by the federal government in 1901/02 conveying to a mining syndicate, 
headed by A.N.C. Treadgold, the right to enter and work all lapsed claims 
on three of the Klondike creeks met with considerable public opposition. 
For a full discussion of this case see Morrison (1968: 43-56). 

In 1906 the Yukon Placer Mining ee was passed which 
facilitated the grouping of claims with the objective of encouraging 
large-scale capital investment. In the short term, at least, the Act 
seemed to have the desired effect; annual production did increase from 
158,700 ounces of gold in 1907 to 294,500 ounces by TOs.) Thenmprodiuc= 
tion steadily declined reaching a low point of 25,000 ounces im. 1920; 

For purposes of the Act, placer mining was held to mean all 
methods of working whereby earth, soil and gravel could be removed, 
washed, sifted and refined for the purpose of obtaining gold or other 
minerals but did not include the working of rock in situ. 

By 1911 most of the independent placer miners had left the 
aon and gold production was derived mainly from large-scale 
operations. “In 1912° there were 45 dredging leases in force in the Yukon 
Territory extending along 210.65 miles of the Yukon, Stewart, McQuesten, 


(36) 


Fortymile, Big Salmon, Klondike, Hootalinqua and Mayo Rivers. 


see 0 eee 


(34) SVC. 6° haward avi, ¢.59, 


(35) Yukon population in 1911 was 8,512, down from 27,219 ten years earlier. 
> Department of the Interior, Annual Report 1912, 2p.48- 
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However, as these operations systematically retraced the steps of the 
original placer miners, they too began to decline and by 1929 there were 
only three dredging leases in force, covering 14.34 miles of iver 

Railroad rights-of-way were another form of land-use, intro- 
duced to the north as a result of the gold rush. Before the turn of the 
century two railroads had been granted charters, the White Pass and 
Yukon Route (initially the White Pass and Yukon Railway and the British 
Yukon Railway) and the Klondike Mines Railway Company. 

The former proved successful, surviving the vicissitudes of 
Yukon development through the 20th century and is currently an integral 
part of the Yukon transportation system. The White Pass and Yukon Route's 
110 miles of line in crossing the Coastal Mountains and stretching from 
Skagway, Alaska on the coast to Whitehorse, Yukon Territory, traverses 
Alaska british Columbia land the, Yukon, £fom.20.4.6 30.9) andi0. mlese 
respectively. Construction of the railroad began at Skagway, April 1898, 
reached Whitehorse June 8, 1900 and was operational by July 29, 1900, a 
period of just over two years (Graves, 1908). 

Although the White Pass and Yukon Route was built primarily to 
move men and freight to and from the goldfields in concert with steam- 
ships plying between Whitehorse and Dawson, its presence provided other 
benefits as well. For example the Whitehorse copper belt was discovered 
in 1897, and its location close to the railway made its early development 


possible. 


(37) Department of the Interior, Annual Report 1929. 
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Another lode deposit of silver-lead was discovered by placer 
miners in 1906 near Mayo, Y.T., and mining began there in 1913. The 
Silver King property on Galena Hill was the first mine to enter produc- 
tion. From 1920 to 1923, most of the silver and lead produced, came from 
deposits that were discovered on Keno Hill. In 1924, Treadwell—-Yukon 
Corporation built a 150-ton concentration mill at Keno Holieand in £935 
the mill was moved to the Elsa property on Galena Hill. 

Some lode gold was mined in the Klondike and Carmacks diseri cts. 
the most important being the Lone Star mine between Bonanza and Eldorado 
Creeks. The Department of the Interior annual report for 1935 noted that 
gold-bearing quartz had been discovered near the Yukon River and that 
possibly a 50-ton mill would be constructed in 1936 to process it. 
Apparently this was not done. 

In 1924 lode mining in the Yukon Territory was provided for 
under a separate Act, just as placer mining had been 18 years earlier. 

The sXukon OuarezeMininerAct, 2924 105. C.14-15,) George Vi, e./74)) replaced in 
the Yukon Territory the Quartz Mining Regulations pursuant to the Dominion 
Lands Act, although the latter continued in force in the Northwest 


(38) 


Territories. <thevAct applied to Dominion Lands in the Yukon Territory 
and defined 'mine' to be any land in which any vein, lode, or rock in 
place, shall be mined for gold or other minerals. 


The Act provided any person over the age of eighteen years with 


the right to enter, prospect and mine any vacant Dominion Lands in the 


ee ee 


(38) 


The Quartz Mining Act and Yukon Placer Mining Act are still in force. 


Yukon Territory and any other lands which may be occupied but to which 
the rights to enter, prospect and mine were reserved to the Crown. 
There were certain exceptions such as land occupied by any building or 
under cultivation, but these too could be entered and mined with the 
written consent of the owner or lessee. 

Although interest in the mineral potential of the north dates 
back to Frobisher's return to England from Baffin Island in 1576, it was 


Sie) 


notruntit L9S3sethat "the first. metal mines in the Northwest Territories 
started production. In 1930, silver and pitchblende were discovered by 
Gilbert La Bine on the east shore of Great Bear Lake and in 1933 a mill 
was placed in production on the La Bine deposit by Eldorado Gold Mines 
Ltd. By the end of 1939 about 126,370 tons of ore had been milled and the 
estimated value of the concentrate produced was $7.6 million. 

Because of the importance of uranium during the latter stages 
of the Second World War, the company was expropriated by the federal 
government in January 1944 and converted to a Crown corporation. 

In 1935 gold was discovered by a Geological Survey of Canada 
party along the west shore of Yellowknife Bay. Following three years of 
considerable prospecting and exploration activity, three mines, Con, 
Rycon and Negus were brought into production in 1938-39, followed by a 

(40) 


POUT Meth LOD As, Milling, which began in July 1938 and continued 


until August 1943, when operations were suspended due to a shortage of 


(39) 


Alexander Mackenzie, on his voyage to the Arctic Ocean in 1789, had 
noted oil seepages in the area around what is now Fort Norman. 


(40) 


Con and Rycon, owned by Consolidated Mining and Smelting Company (now 
Cominco), are situated on the west side of Yellowknife Bay adjacent 
to the city of Yellowknife. 
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labour, produced gold valued at $7.9 million. Milling operations were 
resumed in August, 1946. 

In 1887, R.G. McConnell of the Geological Survey of Canada, 
noted promising indications of the presence of oil in the Devonian rocks 
of the Mackenzie Valley. In 1914, Dr. T.O. Bosworth on behalf of a 


syndicate in Calgary staked three claims on the bank of the Mackenzie 


(41) 


River about 50 miles below Fort Norman. These claims were subse- 


quently acquired by the Northwest Company, a subsidiary of Imperial Oil 


Limited (Camsell 1948:40) 642) 


Ct Alexander Mackenzie, on his voyage to the Arctic Ocean in 1789, had 


noted oil seepages in the area around what is now Fort Norman. 


(42) 


Early provisions to stake claims and acquire petroleum rights in the 
Yukon and Northwest Territories were found in: 

(i) Order-in-Council of May 31, 1901 (S.C.63-64, Vict., p.1xv) "all 
unappropriated Dominion Lands in Manitoba, North-West Territories and 
Yukon Territory shall, on July 1, 1901, be open to prospecting for 
petroleum by any individual or company desiring to do so". 

(ii) Order-in-Council of March 23, 1904 (Can. Gazette, vol.xxxvii, 
p-.1970) “should oil be discovered an area of not more than 640 acres, 
including oil well, will be sold to the company or person making the 
discovery at $1.00 per acre and an additional 1280 acres of area may 
be sold at $3.00 per acre". See also Regulations governing the dis- 
posal of petroleum and natural gas rights in Manitoba, Saskatchewan, 
Alberta, Northwest Territories and the Yukon Territory. 

(111). Order—in—Council of August’ 12, 1911 (S.C.2, George V, p.cix). 
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PART TWO. THE PRESENT SETTING 


The demands made upon territorial 
lands today are diverse, sometimes 
conflicting, and rapidly increasing. 
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CHAPTER FOUR. FEDERAL GOVERNMENT LEGISLATION 

Seventy-eight years after its enactment the Dominion Lands Act 
was repealed in 1950. Manitoba, Saskatchewan and Alberta had by 1930 
assumed control and management of their own natural resources, and mining 
in the Yukon Territory, although remaining a federal responsiblity, was 


(1) 


provided for under separate legislation. Hence the Dominion Lands Act 
which had provided the legislative base for a land policy which included 
homesteading, the purchase of agricultural land and railway land grants, 
and which in turn provided the impetus for opening up the Canadian west, 
was by 1950 largely inappropriate for administering the residual 'Dominion 
Lands' to the north. 

The Dominion Lands Act was replaced by the Territorial Lands 


Act (S.C.14 George VI, c.22) which was assented to June l, 1950? 


The 
new Act applied to all lands in the Northwest Territories and the Yukon 
Territory which were vested in the Crown and under the "control manage- 
ment and administration' of the Minister of Resources and Development 
(that iss virtually’ all of the land), but did not? take precedence over 
the Yukon Quartz Mining Act or the Yukon Placer Mining Act (s.3). 

The Territorial Lands Act is in essence, enabling legislation 


providing for the disposition of surface and sub-surface rights to land 


north of 60. It provides the Governor in Council with authority to sell, 
ep IPD ee ee ee ee eee ee ee ee 


The Yukon Quartz Mining Act and the Yukon Placer Mining Act. 


2 Territorial Lands Act, 1950, s.26, repealed the Dominion Lands Act, 
the Irrigation Act and the Reclamation Act. 
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lease or otherwise dispose of territorial lands and to make regulations 
authorizing the Minister to do likewise subject to any limitations pre- 
scribed by the Governor in Council. 

Under the Act the Governor in Council can also make regulations 
for the leasing of petroleum and mineral rights and for the issuance of 
permits to cut timber and can make regulations and orders with respect 
to enquiries, including the examination of witnesses under oath, into 
questions affecting territorial lands. 

Finally the Governor in Council is empowered to set apart and 
appropriate territorial lands for various purposes including their use 
for certain public works, to fulfil obligations under Indian treaties, 
and as national forests, public parks, game preserves or other similar 


public purposes. 


Territorial Land) Use Regulations 


The current version of the Territorial Lands Act = (RSC. 1970; 
c.48) “contains. only one, major revision to the onicinal, Act.a in 19 70echc 
Act was amended authorizing the Governor in Council, "where he deems it 
necessary for the protection of the ecological balance or physical 
characteristics of any area...to set apart and appropriate any territorial 
lands as a land management zone''. The amendment also authorized the 
Governor in Council to make regulations respecting the protection, control 
and use of territorial lands and the issuing of permits for the use of 


the surface of the land within a land management zone. In addition the 


(3) 


Land Use Regulations describe the terms and conditions which may be 


included in a land use permit required for any operation carried out 


(4) 


within a land management zone. 
The 1970 amendment to the Territorial Lands Act and the 1971 
Land Use Regulations, represent a major departure from previous Canadian 
Government land legislation, dating back to the enactment of the Dominion 
Lands Act in 1872. Previous legislation was designed to transfer surface 
subsurface rights and to provide a legal basis for setting aside specific 
areas for particular use such as public parks. By providing for regula- 


tions designed to minimize the detrimental effects of land use operations 


on the land the 1970 amendment changed sthe spird tor thesActsrromsthateot 
a vehicle for allocating rights to one which also protected the land 


surface. 


(3) 


thewlerm.-eowialwbands Acts (RoCel9/ 0.0.46) anclude: 

(i) Territorial Land Regulations, SOR/61-1. 

(ii) Canada Mining Regulations, SOR/61-86. Amended by SOR/62-249, 
63-462, 66-80, 66-179, 68-120, 68-388, 69-61, 73-277, 73-622. 

(iii) Canada Oil and Gas Land Regulations, SOR/61-253. Amended 

by SOR/63-91, 64-341, 66-486, 66-569, 67-342, 67-379, 67-614, 68-368, 
69-29, 69-415, 71-662, 73-13. 

(iv) Territorial Timber Regulations, SOR/62-276. 

(v) Territorial Coal Regulations, 1955 Consolidation. Amended by 
SOR/65-368, 65-471, 67-586. 

(vi) Territorial Quarrying Regulations, SOR/57-114. Amended by 
SOR/61-337. 

(vii) Territorial Dredging Regulations, 1955 Consolidation. Amended 
by SOR/55-262. 


(4) See Naysmith (1973:11,12) for discussion of Land Use Regulations. 


Territorial Land Use Regulations, SOR/71-580. Other Regulations under 


and 


The application of the Land Use Regulations is limited in two 
major respects. They do not apply to mining activity in the Yukon 
Territory since the Territorial Lands Act does not limit the operation of 
the Yukon Placer Mining Act nor the Yukon Quartz Mining wees) and they 
do not apply to any lands the surface rights to which have been disposed 


(6) 


of, by. the: minister. The latter includes territorial lands which have 
been leased or sold and also those lands in either of the two territories 


which have been transferred by Order-in-Council to either Commissioner. 


Mining Acts and Regulations 

Mining and mineral leasing in the Northwest Territories is pro- 
vided for under the Canada Mining Regulations pursuant to the Territorial 
Lands Act whereas in the Yukon Territory mining activities are governed 
by the Yukon Placer Mining Act and the Yukon Quartz Mining Act. In both 
territories "minerals" by definition includes all rock in situ but 
exclude coal, gravel, soil or hydrocarbons. In the Northwest Territories 
placer mining is also dealt with under the Canada Mining Regulations. 

In both territories anyone eighteen years of age or over may 


(7) 


prospect and mine upon territorial lands subject to certain limitations. 


(5) 
(6) 
(7) 


Territorial, Lands) ActarmRoG 970s. Cal 6 oe 
Territorial Land Use Regulations, SOR/71-580, s.3(6). 


In the Northwest Territories a prospector's licence is required, 
Canada Mining Regulations SOR/61-86, s.10.3. 


(8) Canada Mining Regulations SOR/61-86, s.10.3(a) and (b). 


Yukon Quartz Mining Act RSC 1970, C.¥—-45s¢6. 13 and 14° 
Yukon: Placer’ Minine: Act “RSC 29703. Cov -—4. esealoanas.o. 


Under the Yukon Quartz Mining Act a recorded holder may hold his 
(9) 


claim for a period of one year and from year to year thereafter provided 
he does one hundred dollars worth of work on it annually, “se 55.45) “Che 
claim holder as entitledmto receivesa’ “certificate of improvements" when 

he has complied with certain requirements, s.64, followed by receipt of a 
lease upon payment of a fee, s.68. 

In the Northwest Territories a claim may be held for a ten-year 
period if one hundred dollars worth of work is done on it annually. 0) 
A lease must be applied for within thirty days after the tenth year in 
which the claim was recorded, s.44.1, or within thirty days of attaining 
production of five tons per day, s.44.3, otherwise the land will be con- 
Sidered open for relocation. In both territories provision is made for 
"grouping" of claims prior to applying for a lease. This allows the 
representation work done on any claim to be applied to the requirements 
of all claims within the group. 

A permit system is provided for under the Canada Mining Regula- 
tions ss.26-30, applicable in the Northwest Territories, whereby large 
tracts of land are made available for prospecting purposes. This system 
provides exclusive rights, subject to the rights of any person holding a 


mineral claim in the area, to prospect and develop minerals within a permit 


ce ee ee ee ee Bs | Bn Fn ho 
(9) 


Claim size is the same in both territories, that is 1500' x 1500' or 
DIS6S: Acres, 


If claim is located south of 66° latitude; north of 66° latitude $200 
per claim annually is required for first two years and $100 annually 
for next eight years (SOR/69-61, s.32(1) and (2)). By Order-in-Council 
dated January 16, 1975 a licencee may stake an unlimited number of 
claims in the N.W.T. in any area defined by a mineral claim-staking 
Sheet. Previously the limit was 36 claims per year. 
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area, for a period of three years. If the applicant carries out work on 
the claims up to an amount specified in the Regulations (SOR/61-86, s.27(1)) 
he may stake up to 90 claims the first year, 250 claims the second year and 
upto a: threesyear totals of 4500in thesthird=yeara(SOR) 02—249jsr 6) 
The permit holder is required to release one-quarter of the total area at 
the end of the first year and one-half of the permit area at the end of 
the second “Pee, One 

The mining lease in both territories is valid for a period of 
21 years. In the Northwest Territories leases are renewed automatically if 
production has been attained (SOR/62-249, s.46.2). In the Yukon, provided 
the leasee has complied with all of the terms, the lease is renewable for 
21 years on the same terms. For additional 2l-year periods or a portion 
thereof, the lease is renewable subject to terms and conditions described 
by the Governor in Council (Yukon Quartz Mining Act, s.96). 

Where surface rights have been disposed of, for example, by 
means of a timber licence or a petroleum, grazing, or coal mining lease, 
the mineral lessee, before entering the land, must, in the case of the 
Yukon, receive the permission of the Minister (Y.Q.M.A. s.100) and in the 
case of the Northwest Territories, a designated departmental officer (C.M.R. 
SOR/61-86, s.66.1). If the surface rights have been patented and the 


mineral lessee is unable to reach an agreement with the owner of the sur- 


face lands, the matter may be submitted to binding arbitration. 


EAE ie 2. ; : : 
a) In addition to the prospector's licence and prospecting permit systems 


the Canada Mining Regulations (SOR/61-86, s.29) also provides for the 
withdrawal of areas from disposal under the Regulations by the Governor 
in Council and authorize him to grant to any person exclusive rights 

to explore and develop minerals under certain terms and conditions. 


The intent of the Yukon Placer Mining Act and the Yukon Quartz 


Mining Act is basically the same with respect to questions of entry and 


renewal, however there is one distinctive difference in the two Acts. 


Under the Placer Mining Act (s.93) the Governor in Council may either 


prohibit entry or allow it under specific terms and conditions where the 


land is required for certain public works. national parks, historic sites 


or other public purposes. 


(tz) 


The Yukon Quartz Mining Act contains no 


similar provision. 


Oil and Gas Regulations 


On May 1, 1975, it was announced that the Canadian Government 


plans to place before Parliament a bill to establish a "Petroleum and 


Natural Gas Act'. The Act and pursuant regulations, including the existing 


Canada Oil and Gas Land Regulations, would provide for oil and gas explora- 


tion and development in the two territories and include the following 


(13) 


points: 


- a ten-year production licence would be granted upon discovery, 
replacing the existing 2l-year lease; 

- when an exploration permit holder makes an application for a pro- 
duction licence, the Crown would have the option of a working 


interest, and/or a profit share in the discovery; 


Ne eam 


(12) 


(13) 


This provision is inherent in the legislation pertaining to the Northwest 
Territories where the Canada Mining Regulations are pursuant to the 
Territorial Lands Act. 


The Minister of Indian Affairs and Northern Development to the Independent 
Petroleum Association of Canada in Calgary, Alta. 


See 


— a provision: for a\ reduction in the» royalty rate if itewas necessary 
to bring a marginal discovery into production; and 

- oil and gas rights in Canada Lands (which includes virtually all 
land in the two territories) now unalienated, that is not held 
under permit, lease or lease application, would be declared Crown 
reserves. (It is possible that the new Crown corporation, Petro- 
Canada, could receive some initial preference with respect to 
Crown reserve acreage.) 

At present the acquisition and utilization of territorial lands 
for purposes of petroleum exploration and production are provided for 
under the Canada Oil and Gas Land Regulations, pursuant to the Territorial 
Lands Act. Under these Regulations a permit to explore for oil and gas on 
territorial lands, not previously held under permit or lease, may be 
granted by the Minister (s.30.1), and in the case of lands previously held 
under permit or lease the Minister shall call for tenders for the purchase 
of a permit (s.32.1), 1%) 

The oil and gas exploration permit grants the permittee exclusive 
rights to acquire leases for half the permit area (s.56.2) and imposes a 
work obligation. The size of the permit varies according to the latitude 
but averages 45,000 acres. The term of a permit can vary from three to 
six years and is renewable for six one-year terms. Under s.49.1 a permittee 


may apply to group permit areas not exceeding two million five hundred 


i, 
er The Oil and Gas Land Regulations also provide for the issuance of an 


"exploratory licence" (s.24) which pertains to no specific area; gives 
the licencee the right to enter on any vacant lands to search for oil 
and gas but provides the licencee with no option to acquire oil and 
gas leases. 
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thousand acres provided the parts are contiguous or are within a circle 
having a radius of one hundred miles. As with the grouping of mineral 

claims this allows for the expenditures made on any permit area in the 

group to be applied to any or all of the permit areas if the permittee wishes 
(s.50.1). Regrouping by the permittee is also permitted (s.51). Grouping 
and regrouping provides the permittee with flexibility in consolidating 

his work so that high logistical costs can be applied to a single compre- 
hensive pera 

A permittee, upon application to the Minister, shall be granted 
an oil and gas lease. The land contained in the lease must be selected 
from within, and must not exceed one-half of, his permit area. The term 
of the lease is twenty-one years (see ‘production licence', above), renew- 
able upon application by the lessee, provided the area is, in the opinion 
of the Minister, capable of producing oil or gas and the lessee has 
complied with the terms and conditions of the lease and the Oil and Gas 
Land Regulations. 

A lessee who is a holder of a licence may carry out exploratory 
work, drill wells, and produce any oil or gas from the land within his 
lease area. If during the term of the lease commercial production begins 
the Minister shall, at the request of the lessee, reissue the lease for a 
term of twenty-one years. 

Where the surface rights to any part of the lands described in 


a permit or oil and gas lease have been disposed of in the form of a term- 


i) Under the proposed 'Petroleum and Natural Gas Act' these widespread 


grouping privileges would be reduced in order to promote a more 
rapid initial appraisal and a concentration of effort on the most 
prospective areas. Op. cit., Buchanan 1975:12. 


inable grant (e.g., timber licence or grazing licence) or have been 
granted under letters patent or sold under an agreement of sale, the 
permittee or lessee cannot enter upon such lands without the consent 
of the owner of the surface rights or holder of the terminable grant 
and the consent of the occupier of the lands. Failing either of these 
the permittee or lessee must have obtained an order for entry from the 
arbitrator referred to in the Regulations. 


Following the permittee's selection of land to be contained 


ini-his Tease. the remaining 50 per cent of the permit area not 
selected is surrendered to the Crown as 'Crown Reserves'. Until April 15, 
Ch) 


1970, when it was revoked, a Land Order under the Canada Oil and Gas 


Land Regulations provided a 60-day option in which the permittee could 


select additional leases from the Crown Reserve by agreeing to pay a 


(18) 


sliding scale royalty in addition to the normal 10 per cent royalty. 
Section 58 of the Regulations provides for the disposal of the 
Crown Reserve by stating that "the Minister may grant an oil or gas lease 


or call tenders for the purchase of an oil and gas lease for Canada Lands 


re) S.55 of the Regulations provides that oil and gas leases will not be 


issued to a corporation unless it is a Canadian Corporation and the 
Minister is satisfied that Canadians will have the opportunity of 
participating in the financing and ownership of the corporation or 
to a person unless that person is a Canadian citizen and beneficial 
owner of the interest. 


(17) Oil and Gas Land Order No. 1-1961 of October 12, 1961 as amended. 


ery, The Land Order was revoked pending possible amendments to the Canada 
Oil and Gas Land Regulations, which have been discussed in reference 
to the Petroleum and Natural Gas Bill. 


that have been held under a permit..." 


The Crown Reserve thus might be 
disposed of by public sale for cash bonus. The system whereby the pros- 
pective purchaser bids an amount equal to the exploration work he is pre- 
pared to undertake during the primary term of the permit has also been 


(19) 


used. 


Quarrying, Coal and Timber Regulations 


Other regulations providing for the transfer of surface and sub- 
surface rights in the two territories include the Territorial Quarrying 
Regulations, the Territorial Coal Regulations and the Territorial Timber 
Regulations, each of which has been passed pursuant to the Territorial 
Lands Act. 

Under the Quarrying Regulations an area up to 160 acres may be 
leased for the purpose of removing stone, sand, gravel, etc. After 
staking out the desired area and paying a lease fee an applicant may re- 
ceive a ten-year lease, renewable, for quarrying purposes. The Regulations 
do not permit entry onto private lands and the holder of a quarry lease or 
permit must obtain the permission of the Minister if the area under permit 
or lease is already subject to a recorded mineral claim or an oil and gas 
lease or permit. 

The maximum area available for lease under the Territorial Coal 
Mining Regulations is 640 acres and the term of such a lease is 21 years, 


renewable. The leasee has the right to enter and use the surface of the 


(19) Yates 197521. 


land necessary to conduct his operation efficiently but he must compensate 
the owner of the surface rights or lawful occupant of the land for any 
loss or damage caused by coal mining operations on the leased area. Where 
coal in lesser quantities or for a shorter period is required, a permit 
may be applied for, which lasts until the 21lst of March, next. The right 
of entry under a permit is the same as that for a lease but the permittee 
may only mine the coal up to the quantity specified in the permit. 

The Territorial Timber Regulations apply to the cutting and 
removal of timber on territorial lands which are under the control, manage- 
ment and administration of the Minister of Indian Affairs and Northern 
Development; that is all of the land north of 60 except that contained 
within Commissioner's Lands (discussed below). 

The Regulations authorize the Minister to issue a permit to any 
individual over the age of eighteen or to any corporation for the cutting 
and removal of timber. In addition a forest officer may issue a permit to 
similar parties for the production and removal of up to 2.5 million board 
feet per annum. The Regulations also cover the payment of timber dues, 
the seizure of timber unlawfully cut and reserves adjacent to public roads 
and lake shores. 

Federal officers of the forest services also administer ter- 
ritorial legislation in the form of Forest Protection Ordinances through 
appointment by the two Commissioners. The Forest Protection Ordinances 
deal with such matters as the burning of slash and debris during right-of- 


way clearing; closed seasons, burning permits and fire-fighting assistance. 


Territorial Land Regulations 


The Territorial Land Act provides for the sale, lease or other 
disposition of territorial land north of 60 and the Territorial Land 
Regulations deal specifically with the administration and disposal of 
these lands. All dispositions are subject to certain reservations, some 
by virtue of the Act, for example all mineral, fishing and water rights 
are reserved to the Crown as is the bed below any body of water and a one 
hundred foot wide strip along the shoreline of any navigable water. Under 
the Territorial Land Regulations other reservations and conditions apply. 
For example, in every agreement of sale or grant, other than surveyed 
land in a townsite, a part of the land may be appropriated for the purpose 
of a public road and every lease shall contain a reservation of all mines 
and minerals, whether solid, liquid or gaseous, and full power to use and 
occupy the lands in order to extract them. Section 12 of the Land 
Regulations also stipulates that all leases contain a reservation: of all 
timber; the right to enter upon and remove any rock outcrop required for 
public purposes; right-of-way and of entry as may be required to construct 
and maintain facilities for conveying water to mining operations; and the 
right to enter upon the land, install and maintain a DUDE G wa Lio ey 

In nearly all instances the initial occupation of land is through 
a lease or an agreement of sale. In the latter case title is not granted 
until certain improvements to the land, specified in the agreement, have 
been completed. Such improvements usually comprise the construction of 


buildings and/or facilities pertaining to a particular land-use. 


Sime 


An agreement of sale is usually issued for a term of five years 
with the purchase price of the land being paid in five equal installments. 
Once the conditions of the agreement have been met, the full purchase 
price paid, the parcel conveyed and the plan filed in the appropriate Land 
Titles Office, a title to the land may be issued. 

Leases may be granted for any period up to thirty years. Under 
normal circumstances a lessee may obtain a renewal of his lease. If a 
renewal is not required or cannot be granted, the lessee may remove his 
improvements from the land and a stated period of time is allowed in which 
to do this. 

The sale and leasing of Crown lands, other than lands suitable 


(20) 


for grazing or muskrat farming, are limited to 160 acres and 640 acres 
respectively to any one person unless otherwise approved by the Governor 
in Council. 

With the enactment of the Territorial Lands Act and the revok- 
ing of the Dominion Lands Act in 1950, the legislative provision for 
homesteading north of 60 was removed. However if an individual wishes to 
farm and has sufficient capital to do so he may be provided with up to 
160 acres of arable land. Initial occupation is under a lease issued for 


a five year term with the lessee being required to construct a house and 


to place a stated acreage under cultivation before the lease expires. The 


Su Not more than 6,400 acres of land may be leased, but not sold, to any 


one person for purposes of grazing or muskrat farming without the 
approval of the Governor in Council. 


5 


lease may contain an option to purchase, thus allowing the lessee, once 
the specified improvements have been made, to make application to have 
the land surveyed and subsequently purchase it. 

Although the Territorial Lands Act provides for the disposition 
of the surface and sub-surface rights to virtually all land north of 60, 
except for mines and minerals in the Yukon Territory, there are several 
other federal statutes which may effect northern land use, such as the 
Northern Inland Waters Act, the National Parks Act and the Canada Wildlife 


Act. 


Gee 


CHAPTER FIVE. TERRITORIAL GOVERNMENT LEGISLATION 


Commissioner's Lands 

All land north of 60 is not administered by the federal govern- 
ment. Under Section 45 of the Northwest Territories Act and Section 46 
of the Yukon ee. certain land is appropriated to the territories and is 
subject to the control of the Commissioner in Council. 

The effect of this clause is to give the territorial governments 
the authority to administer the surface rights of certain lands, commonly 
known as "Commissioner's Lands", in and around communities, subject to 
certain federal reservations as cited in the Territorial Lands Act. 

The Commissioner's Lands in the Yukon Territory are administered 
under the Yukon Lands Ordinance and in the Northwest Territories under the 
Commissioner's Land Ordinance. The lands to which these ordinances apply 
are those described in the Yukon Act and the Northwest Territories Act as 
"remaining vested in Her Majesty in right of Canada but the right to the 
beneficial use or the proceeds thereof is hereby appropriated to the ter- 
ritories and is subject to the control of the Commissioner in Council". 

In both cases it is clear that it is the surface rights only to which the 
Ordinances Boaine 

Subject to the Ordinances and regulations, each Commissioner may 

sell, lease or otherwise dispose of land within the "Commissioner's Lands" 


and he may make those regulations and orders he deems necessary in order 


to carry out the provisions of the Ordinance. 


(1) Northwest Territories Act, RSC 1970, -¢.N-22. | Yukon, Act.) RSC. 1970 ec. 7-2. 


(2) 


Yukon Lands Ordinance s.32. Commissioner's Land Ordinance, s.3.d. 


In each territory the Commissioner is empowered to withdraw 
any -eracts OL Commissioner's Lands from disposal under the respective 
Ordinance where it is considered advisable in the public interest to do 
so and to set apart and appropriate such tracts £or public or other 
purpose. ») 

Title to Commissioner's Lands in the Yukon may be "transferred 
forthwith" or by entering into an agreement for sale subject to the terms 
and conditions contained in the tender call. The Regulations governing 
the administration and disposal of Yukon Lands (Commissioner's Lands) also 
authorize leasing for residential, recreational, agricultural and grazing 
purposes. 

In the Northwest Territories the Director of Local Government 
administers the Land Regulations under the Commissioner's Land Ordinance 
and is authorized by the Commissioner to execute leases and agreements of 
sale. He is also authorized to issue permits for the cutting and removal 
of hay and timber and for quarrying. Timber permits on Commissioner's 
Lands in the Yukon are issued by the federal Yukon Lands and Forests 
Service and the responsibility for administering quarries within community 


boundaries has been turned over to the local councils in each case. 


Area Development Ordinance 
In addition to the Lands Ordinance in each territory which pro- 
vides for the disposition of land under the administration of the Commis~ 


sioners, each territory also has an Area Development Ordinance. This latter 
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(3) The Yukon Lands Ordinance states in s.8.2 that the Commissioner "may 


designate the most desirable use of any Yukon lands and withdraw such 
lands from disposition under this Ordinance for any purpose other than 
the use so designated". 
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Ordinance is a form of land use control legislation and functions as a 
control mechanism on land use operations at the territorial government 
level much like the Land Use Regulations under the Territorial Lands 
Act do on 'federal' lands north of 60. 
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The Area Development Ordimancess go beyond the federal Land 
Use Regulations in that the former authorize the Commissioner to make 
regulations for the orderly development of an area, respecting the 
zoning of the area; including the allocation of land ‘for agricultural, 
residential, business, industrial, educational, public or other purposes. 
That is, while the Land Use Regulations under federal statute attempt to 
minimize alteration of the land surface by controlling the manner in 
which land-use operations are conducted, the Area Development Ordinance 
can control and specify the type and nature of certain activities in a 
particular zone. 

It is apparent if one considers the balance of the Commissioner's 
powers under the Area Development Ordinance that the intention of the 
legislation is to control development in and around communities. There 
has been one major exception to this approach, however. On January 11, 
1973, the Commissioner of the Northwest Territories established the 


Mackenzie Development Area, by Commissioner's Order No. 2-73, pursuant to 


the Area Development Ordinance. The Mackenzie Development Area includes 
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The Area Development Ordinance in each territory applies to all land 

and not only those lands known as "Commissioner's Lands". The authority 
for the Area Development Ordinance stems from the Yukon Act (RSC 1970, 
¢.Y~2,.s.16) and the Northwest Territories Act (RSC 1970. c.N-22.94.13). 


all of that portion of the Mackenzie District of the Northwest Territories 
which lies within four miles of each side of the Mackenzie Highway, or its 
proposed route, from the junction of that highway and the Hay River road 
northward to and including the community of Tuktoyaktuk. 

In addition to establishing the Mackenzie Development Area the 
Order provides for Mackenzie Development Regulations. These Regulations 
apply to the whole of the Mackenzie Development Area and, in part, state 
that no person may, without the written consent of an Area Development 
Officer: cut and remove timber; erect or maintain a building; make 
excavations or establish camps. Considering the fact that the area in- 
volved comprises more than 8000 square miles it is not difficult to imagine 
the Area Development Ordinance, in this instance, functioning as regional 


planning legislation. 


The Territorial Park Ordinance - NWT 

Another territorial ordinance with a definite land use connota- 
tion is the Territorial Parks Ordinance of the Northwest Territories. 
The Ordinance refers to four types of Territorial Parks, viz: Natural 
Environment Recreation Parks, to preserve the natural environment for the 
benefit, education and enjoyment of the public; Outdoor Recreation Parks 
to provide opportunities for public outdoor recreational activities; 
Community Parks to provide outdoor recreational activities for the benefit 
of particular communities; and Wayside Parks to provide for the enjoyment, 


convenience and comfort of the travelling public. 


BN Tyas 


Land required for park purposes determined by the Territorial 
Parks Committee set up under s.5.1 of the Ordinance may be made available 
under “the TerritorialLands Act“ @Section* 6.) of ‘the “territorial svarks 
Ordinance provides that "where land has been set aside under an Act of 
the Parliament of Canada for park purposes, the Commissioner in Council 
may establish a Natural Environment Recreation Park or an Outdoor 
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Recreation Park". It is important to note here that land is only "set 
aside" for park purposes, but the right to dispose of any surface rights 
to use or occupy the surface of the land or to establish, engage in, or 
conduct any business, commercial enterprise or industry remains with the 
federal sone mene oe since the land is still subject to any Act of the 
Parliament: of Canadar(s.13). 

The Territorial Park Committee, in examining proposals for the 
establishment of Territorial Parks and advising the Commissioner and the 
Territorial Council on matters related to the establishment and operation 
of such parks, must consult with representatives of those people residing 
in or near the location of a proposed park and may hold public hearings on 
park proposals. 

The Commissioner of the Northwest Territories may appoint a 


Superintendent of Parks, responsible for the administration and enforce- 


ment of the Ordinance and regulations in a Territorial Park. The Ordinance 


= Community Parks and Wayside Parks, the remaining two park categories 
provided for in the Ordinance may be established by Commissioner's 
Orders. Cs 76.2). 

(6) 


Unlike the Yukon Lands Ordinance or the Northwest Territories Commis- 
sioner's Land Ordinance which transfers the administration of public 
lands to the territories and authorizes the Commissioner to dispose 
of surface rights and to withdraw tracts from disposal. 
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provides the Superintendent with authority to issue permits upon such 
terms and conditions as he may prescribe, authorizing a person to carry 
out certain activities within a Territorial Park, including: the occupying 
or using the surface of any land within a Territorial Park; and establish-— 
ing or engaging in business or industrial activity within a Territorial 
Park. Although those land use activities provided for under various 


(7) 


federal Acts cannot be precluded from Territorial Parks, the Commissioner 
may make regulations concerning such things as: controlling the use and 


development of resources in a Territorial Park and the standards to be 


observed in the conduct of any business in a park. 
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Territorialerark Ordinance. s.13; 
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CHAPTER SIX. LAND ADMINISTRATION IN THE NORTH 


Territorial Governments 

Within each territorial government there is a Department of 
Local Government which is responsible for administering the 'Commissioner's 
Land' or Block Land Transfer areas. For example, in the Northwest Ter- 
ritories the Director of the Department of Local Government appoints land 
agents under Section 4 of the Commissioner's Land Regulations. Regional 
superintendents of local government, area service officers and area clerks 
normally hold continuing appointments as land agents. The land agents' 
duties include: receiving and processing applications for land, quarrying 
permits and timber permits within Block Land Transfer areas; furnishing 
lands information and assistance to the public; land inspections; and 
receiving and processing territorial government revenues. When applica- 
tions are received for land in and around communities for which Block Land 
Transfer areas have not yet been established, the territorial government 
land agent receiving the application forwards it, along with his recom- 
mendations, to the federal lands officer in Yellowknife. 
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Within municipalities, land administration including planning, 


zoning and the sub-division of municipal land is provided for in the 


Northwest Territories under the Planning Ordinance (June 1974) and in the 
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The Department of Local Government in each territory also administers 
the Municipal Ordinance. The Yukon Territorial Government has also 
established 'Local Improvement Districts', which in effect have replaced 
the village and municipal district and provide a training ground for 
municipal government (pers. comm. W. Bilawich, Yukon Territorial Govern- 
ment, Whitehorse, Y.T.). Each L.I.D., of which there are now six, is 
administered by a Board of Trustees, who, following their initial 
appointment by the Commissioner, are elected by the residents of the 
District. The Board of Trustees manages the budget of the Local Improve- 
ment District and acts in an advisory capacity to the Commissioner and 
the Department of Local Government 
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Yukon Territory. under the Municipal Ordinance (March 1972). A municipal- 
ity's secretary-treasurer or secretary-manager may, subject to approval 

of the local council, be appointed land agent, and an annual agency grant 
is paid to the municipality by the territorial government, to finance the 


operation. 


Federal Government 

The unalienated Crown land beyond Block Land Transfer areas 
(which is nearly all of the land north of 60) is the responsibility of the 
Minister of Indian Affairs and Northern Development. The northern program 
of the department has in each territory a ‘water, forest and land' organ- 
ization reporting to a regional director of resources and responsible for 
administering federal land policy. 

Applications to acquire federal land are accepted by appointed 
land agents in the renewable resource program OY officers of the, terrmi— 
torial government (as discussed above). Normally land agents carry out a 
field investigation with respect to the application and then forward their 
recommendation together with the application to the appropriate supervisor 
of lands in Whitehorse or Yellowknife. 

The operational organizations responsible for administering the 
various regulations and for carrying out on-site inspections are the 
Yukon Lands and Forest Service and the Northwest Lands and Forest Service 
with headquarters in Whitehorse, Y.T. and Fort Smith, N.W.T., respectively. 
Each Lands and Forest Service in under the direction of a regional superin- 


tendent and comprises a series of districts and resource management areas. 


Each area is managed by a resource management officer whose responsibil- 


ities include: 


land administration; land-use enforcement; timber manage- 


ment and forest fire control. 


Federal-Territorial Liaison 


Federal-Territorial Lands Advisory Committee 


Because of the need for close cooperation between the federal 


and territorial land programs a committee known as the Federal-Territorial 


Lands Advisory Committee has been established in each territory. Chaired 


by an officer of the Department of Indian and Northern Affairs 
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each 


committee, which includes representatives of the federal and territorial 


governments, 
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has the following terms of reference: 


To coordinate mutual action and the exchange of information 
between the federal and territorial governments with respect 
to the administration of federal lands, including the review 
of applications; 

To review policy and regulatory proposals initiated by the 
territorial government that will have an effect on the 
administration and use of federal lands, and to review policy 
and regulatory proposals initiated by the federal government 
that will have an effect on the administration and use of 
territorially controlled lands; 

To provide a forum for coordination at the regional level of 
the interests and concerns of the native people with respect 


to the administration of federal lands; 


Assistant Regional Director, Renewable Resources 
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(4) To provide a forum for the exchange of ideas related to 
improving the quality of land administration services pro- 
vided to the general public by the adoption of complementary 
land administration methods, procedures, legislation and 
regulations by both governments and to make recommendations 
accordingly; and 

(5) To identify and recommend areas for special management 
programs, located outside of Development Control Zones 
(Block Land Transfer areas), Sovas .to-ensure controlled 
growth of highway, agricultural and waterfront developments, 
to provide advice on the suitability of planning reports 
prepared for such programs and to establish guidelines for 
the routine processing of applications in designated areas. 

It should be noted that the committee acts only in an advisory 
capacity to the Department of Indian and Northern Affairs. For example it 
cannot turn down a land application but simply provides comment which will 
be considered by the Department in arriving at its final decision. 

The necessity for coordinated action by the territorial and 
federal governments in the administration and management of northern land 
manifests itself in several ways. As discussed above the territorial 
governments are responsible for land administration within Block Land 
Transfer areas with the remainder of the public land in the territories 
being administered by the Department of Indian and Northern Affairs. Which 
government a prospective applicant must deal with will depend on whether 
the land in question lies within a Block Land Transfer area or not; a fact 


which usually requires going to one of the land offices to determine. 
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If the land applied for lies within the proposed boundaries of 
a Block Land Transfer area not yet formally transferred, the application 
is first reviewed by the territorial government and its recommendations 
forwarded to the federal lands office, whereupon the application is pro- 
cessed. In this way land disposal policy within settled areas is kept 
relatively uniform throughout each territory. 

In addition to the above there are several other areas where 
federal and territorial legislative responsibilities overlap. For example 
an industrial operation, such as a mine, which is situated on the Arctic 
coast and dumps effluent into the ocean, is subject to the Canadian 
Government's Arctic Waters Pollution Prevention Act. Similarly, anyone 
using inland waters (except for domestic purposes) within a water manage- 
ment zone in the territories is required to have a water licence under the 
Northern Inland Waters Act, also a federal Act. 

In either of the above cases if the operation occupied land 
within a Block Land Transfer area, the operator would have to obtain a 
land use permit, lease or agreement of sale from the territorial government 
under the Lands Ordinance. Thus the manner in which he used the land would 
be subject to terms and conditions pursuant to federal, as well as terri- 
torial, legislation. The need for consistency in such cases is obvious. 

Conversely the Commissioner in each territory has the authority 
under the Area Development Ordinance to regulate the use of land not only 
within Block Land Transfer areas but also on all of the land beyond them 
which is under federal jurisdiction. Under this Ordinance the Commissioner 


may make regulations for the orderly development of an area, including the 
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zoning of the area and the allocation of land for agricultural, residential, 
business, industrial or other purposes. Thus a prospective land user could 
obtain a land use permit under the federal Territorial Lands Act, allowing 
him to conduct a particular land use operation, but be etfectively pre- 
vented from doing so by regulations pursuant to the territorial governments' 
Area development Ordinances. 

Although this Ordinance was initially established to control 
development in and around settlements there is nothing in the legislation 
limiting it in this way, for example the Mackenzie Development Area estab- 
lished in 1973 and referred to earlier, covers approximately 8000 square 


miles. 


(b) Application Review Committee 


(3) 


In 1974 an interagency group was established in each territory 
to review all applications requesting land for agricultural purposes. 

In the past most agricultural enterprises in the north have: ‘con= 
sisted of part-time market garden operations and hobby-farming on small 
acreages. Recently there has been an unprecedented interest in large-scale 
farming, particularly in the Northwest Territories. For example in the 
16-month period from May 1973 to August 31, 1974, 19 applications were 
received for more than 58,000 acres of land for agricultural purposes, by 


the federal land office in Yellowknife, N.W.T. 
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3) On January 10, 1975 the Minister of Indian and Northern Affairs 
temporarily suspended the disposition of territorial lands for 
agricultural purposes pending the development of long-term policies 
for agriculture in the north. 
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Although the Northwest Territories Government is aware of the 
value of a viable agricultural industry in the north it is also aware 
of its responsibility to provide those services which a farming community 
would require. The objectives of the recently formed Northwest Territories 
Farmers' Association give an indication of what would be expected. They 
include the following: 

- that the N.W.T. government will undertake to construct and 
maintain secondary roads connecting agricultural areas with 
existing territorial highways; and 

_ that the N.W.T. government provide grants for water and sewer 
systems and for the installation of irrigation systems, and 
assistance to electrify rural areas at rates similar to those 
provided to prairie farmers. 

The general lack of success in northern farming to date and the 
preliminary reports on the feasibility of northern agriculture, prepared 
by the Canadian Department of Agriculture, do not support the position 
that large-scale farming should be considered a viable use of northern 
land. Thus neither the territorial governments, which are responsible for 
developing agricultural notions oo nor the Department of Indian and 
Northern Affairs as the agency responsible for administering the Territorial 
Lands Act, has been prepared to alienate relatively large blocks of land 
for agricultural purposes, without more conclusive evidence that large- 


scale farming north of 60 can be successful. 


) The: Yukon Act, R.&.C. 1970,0cci~-2- 4s. toon. 


The Northwest Territories Act, R.S.C. 1970, c.N-22, s.13(v). 
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The Application Review Seanienecaes: were primarily established 
to review applications for agricultural land pending the completion of a 
comprehensive study by the Department of Agriculture on potential farm 
land in the north. In the review process the Application Review Committees' 
consideration includes the following: 

(1) the suitability of the land for the proposed agricultural 
operation; 

(2) the economic viability of the proposal including markets 
and transportation costs; 

(3) the impact of the proposal on native interests including 
hunting and trapping; 

(4) environmental considerations such as the possible effect of 
large-scale cattle grazing in valuable wildlife habitat 
areas; and 

(5) previous agricultural experience of the applicant and his 


financial resources vis-a-vis the first years of operation. 


(c) Land Use Advisory Committee 


There is also in each territory a Land Use Advisory Committee 
under the chairmanship of the assistant regional director, renewable 
resources. This committee reviews all land use applications and makes 
recommendations as to the stipulations to be attached to each land use 


permit. 
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>> Each reports to the respective Federal-Territorial Lands Advisory 
Committee and consists of members representing: the Department of 
Agriculture, the Department of Indian and Northern Affairs; the 
territorial government, and the territorial farmers' association. 
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Often a land-use operation is proposed which may be of concern 
to a particular community. In such cases the application, in addition to 
being reviewed by the soueress is forwarded to the community where 
it may be reviewed and commented upon by one or more of the following: 
the community or hamlet council; the band council, or the trappers' 
association. These comments are then considered along with those of the 
advisory committee in responding to the application. 

It should be noted that the community consultation process has 
enjoyed only partial success. Although sound in concept it has fallen 
short in execution on many occasions. When it does it is usually a case 
of the community receiving the application too late to provide comment, so 
that a land use permit is issued which fails to reflect the concern of the 
community. 

Community consultation should probably be considered within the 
context of the larger question of public participation in land use plan- 


ning, a subject which is discussed in some detail in Part Three of this 


Study. 
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The Land Use Advisory Committees include representatives of the federal 
Department of Environment, Indian and Northern Affairs and the territorial 
government. 


PART THREE. A FUTURE COURSE 


A northern lands policy should 
have as its dominant theme the 
maintenance, and where possible 
the enhancement, of the inherent 
productivity of the land. 
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CHAPTER SEVEN. PUBLIC LAND POLICY - A QUESTION OF VALUES 

The future course of northern land policy must be viewed in 
the long-term. Because we tend to focus more on the present than on the 
future, the development of long-range policy requires a concerted effort. 
If land policy is to have a long-term orientation then it must reflect 
the natural values and physical properties of the land-base. In discus- 
sing the living resources of the north, Cowan (1972:108) referred to them 
as perpetual assets only if managed wisely and within their capacity for 
replacement. 

What is the nature of the land we are dealing with? Hare and 
Thomas (1974:129) referred to the Arctic and Boreal climates as low energy 
environments where growth proceeds at a slow pace. Roughly one-half of 
the mainland area of the territories is tree covered but only a very small 
proportion contains timber comparable to that found in southern Canada. 
Even in the best timber producing areas, such as the Lower iiard) Valrey, 
much of the ground is permanently frozen. Northern terrain varies from the 
icy soils of the western Arctic, where the occurrence of massive ground ice 
is widespread (Mackay 1973:223), to the arid rock desert landscapes of Axel 
Heiberg and Ellesmere Islands in the Arctic Archipelago. 

In addition to the natural characteristics and properties, 
society historically has held various views and attitudes concerning land. 
Hence a wide range of land values has developed including those of a social, 
economic, psychic and political nature. Thus to consider land in terms of 
its monetary worth or marketable price is to ignore the fact that land 


comprises values not all of which can be quantified and provides benefits 
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not all of which flow through the market system. Thus a broader concept 
of land is required, perhaps one which interprets value to mean relative 
worth, utility or importance. Considered in this light, value implies 
the capacity to satisfy individual wants. Public land policy must 
reflect the fact that land value is based partly on personal evaluation 
and attitude. 

As one might expect there are at present several attitudes and 
divergent points of view concerning Canada's northern land. Perhaps the 
one most explicitly stated is that of the northern native people. To 
them, the land is and always has been theirs and any non-native using 
northern land is doing so without the consent of the native people. 

For example Johnny Jean-Marie Beaulieu, a Treaty Indian born in 
1887, who was present at the signing of Treaty 11 in 1921, testified 
before Justice Morrow during the Caveat hearing in Yellowknife in 1973, 
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that: ...the Chief told the Treaty party (in 1921). this is our country. 
our land, and just because you give us that money, we don't want you to 
forbid us from killing anything, any game...The Treaty party then said: 
"I am paying out this Treaty to the people and it has nothing to do with 
the land'."" (Hearing Proceedings, Book Number 5, pp. 321-323). 

Many of the non-native people living in the territories are 
there because they feel the north offers considerable scope to live and 


work in a milieu where land is still available to the innovative. The 


elected Council in each territory sees the transfer of northern land from 
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federal to territorial government jurisdiction as a vital step in the 
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evolution of local government and the north's political autonomy. 
Searle (1973), an elected member of the Council of the Northwest 


Territories, in discussing provincial status for the north said: 


" ».the Federal Cabinet must reverse its position 


that provincial status shall not come to either 
Territory for the foreseeable future and must further 
reverse its position that the Government (of Canada) 
should continue to manage and develop the natural 
resources of the Northwest Territories and Yukon 
Territory. 


Many southern Canadians who express an interest in northern land 
do so on the basis of possibly acquiring land for homesteading or recrea- 
tional purposes. Although there is now a growing awareness of the north 
as a result of such issues as the native land settlement and the pos- 
sibility of a Mackenzie Valley Pipeline, probably few southern Canadians 
have well-formed opinions on the subject of northern development. 

Obviously there are Canadians who do. In February 1971 the 
Mid-Canada Conference, which was organized and directed by Richard Rohmer 
and ran from 1969 to 1971, delivered its findings to the Prime Minister. 
Principal among them were that it is urgent that long range policies and 
plans be created for the future orderly development of the Mid-Canada 
region and that a body should be constituted for that purpose forwith 


(Rohmer 1973:192). 
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(1) The question of the respective roles of the federal and provincial govern- 
ments in the field of natural resources, was addressed by four members 
of the faculty of law at Dalhousie University. They saw the federal 
government acting with undue caution, and the provinces, by virtue of 
provincial constitutional claims, enjoying virtually a free rein to 
dispose of nationally important resources. Several examples were cited 
where it was felt that Ottawa did not protect Canadian interests, in- 
cluding the Columbia River treaty and the export of Alberta's natural 
gas (McDougall et al:1972). 
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With respect to northern Canada, Rohmer saw the natural resources 
there, particularly the oil and gas, as being the opportunity for the 


Canadian Government to create policies which will attract manufacturing and 
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secondary industry capital to Canada. By comparison, Walter Gordon, a 
former Liberal cabinet minister, envisaged the production of all Canadian 
Arctic oil and gas under the control of a crown corporation (Watkins 
197.3: 108). 

In 1971 the Canadian Arctic Resources Committee, a non-profit 


citizens' organization was formed, its membership drawn largely from 
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faculties of Canadian universities. CARC, which was described by its 


first chairman as a ‘social experiment', was established, in the words of 


its organizers, because: 

" ...we were convinced that Canada badly needed an 
organization which could provide a pair of eyes to 
look in on the North in a more perceptive way than 
any existing citizens' organization was capable of 
doing; which could act in an Honest Broker capacity 
to attempt to ensure that the things that needed to 
be done in advance of development of whatever type, 
got done; which could help to bring to the surface 
the question of what was to be done about the claims 
of the native people; and which could help to over- 
come the barrier to factual information existing 
between the Canadian public and the Government on 
matters that pertained to development, the native 
people and the environment." 


The long-term objective of CARC as expressed in 1973: 


"is to ensure that all interested parties work together 
to prepare a comprehensive land use plan for the develop- 
ment of the North that takes into account the physical, 
biological, social and economic aspects of northern 
development." 


(2) 
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Resources Incentive for Manufacturing program (Rohmer 1973:216). 


departments or of the two resource industries, mining and petroleum, to 
be members of the Committee (Pimlott 1973:8). 


The Committee's organizers decided against inviting members of government 
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It is probably fair to suggest that these four aspects of northern 
development describe what CARC considers the composite value of northern 
lands to be. 


The Chairman of Canadian Arctic Gas Pipeline Limited, W.P. Wilder, 
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recently spoke of the general complacency in Canada concerning her 


domestic energy supply vis-a-vis future demand. Referring to the prospect 
of a 'national energy crunch' in Canada during the next decade, he stated 
that although circumstances can change rapidly, perceptions often change 
more slowly. It is apparent that Wilder saw Canada's northern land as a 
source of considerable material and economic good for all Canadians. In 
this regard he suggested that Canada's potential energy resources, of which 


a substantial portion are in the Arctic, are capable of re-establishing 
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Canada's energy self-sufficiency, thereby eliminating the need to rely 


on external sources and reducing the growing deficit in Canada's balance of 
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international payments by eliminating the need to purchase energy. 
It is evident that in developing a northern land policy it is 
important to ensure that it incorporates the kind of social, economic and 


cultural values which have been identified. 
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Ge In an address to the Canadian Club in Winnipeg, April 17, 1975. 


-) Wilder predicted that by 1976 Canada will be a net importer of crude oil 
and by 1977 a net importer of energy. 


cS There are also potential economic problems associated with the financing 
and construction of a large diameter pipeline which would be necessary 
to move oil or gas out of the Arctic, for example: an increase in the 
exchange rate; disruption of capital markets; and inflationary pressures 
on wages and certain commodities. 


Here the challenge is to not ignore objective scientific values 
inherent in the land, while recognizing subjective human values attributed 
to the land. Individual aspirations satisfied in the short-term may be 


inconsistent with the long-term public good. 
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CHAPTER EIGHT. THE ADMINISTRATION AND MANAGEMENT OF PUBLIC LAND 
- SOME ALTERNATIVES. 
What are some of the ways public land is managed today and which, 
if any, is best-suited to meeting the challenge contained in the above 


statement? This chapter will look at current approaches. 


"Laissez-Faire' 

What might be called the laissez-faire approach is one alternative 
to the management of northern land. Here, public policy would be limited 
to providing a legal device for the orderly transteérral of public land to 
private ownership, whereupon the new owner would assume the role of land 
manager. 

Inherent natural values in the land, including productive capacity, 
would be considered only to the extent that the private owner would have 
the right to convert these values into economic or social good on his terms 
and to satisfy his own needs. 

The royal charter which established the Hudson's Bay Company in 
1670, and transferred to that company sole rights, both surface and sub- 
surface, is an historic example of this approach. 

Later the Dominion Lands Act which applied to those lands pre- 
viously under the jurisdiction of the Hudson's Bay Company, reflected govern- 
ment policy of the 19th century which was to encourage the settlement of 
western Canada and its integration into the nation. In order to achieve 
this political objective much of the Act dealt with homesteads, pre-emption 


rights and railway land grants; it also made surveyed land, up to 640 acres, 
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available to individual purchasers at one dollar per acre and mineral 
claims at five dollars per acre. It would be fair to say that public 
policy of the day took little cognizance of the composite value and in- 
herent properties, now recognized, in land. 

Today the Territorial Lands Act, like the Dominion Lands Act 
which it replaced, is essentially a mechanism enabling the Government of 
Canada to dispose of Crown land and various rights to its use. The 19/70 
amendment to the Territorial Lands Act, although providing a measure of 
control over land use operations, contains, for example, no management 
provisions related to natural productivity but is simply a device for 
minimizing alteration of the land surface. 

Thus what we have in the north today is a legislative and regula- 
tory base for the disposition of public land and, in some cases, protection 


of the land surface. 


Public Bureaucratic Management 


The antithesis of the laissez-faire approach would be a series 
of government measures controlling land use and disposal practices. Such 
measures might include the discontinuance of land sales to be replaced by 
the leasing of rights for a specified use and the widespread application 
of regional land zoning. Government intervention could also take the form 
of direct involvement in the management and utilization of surface resources, 
for example northern timber. 

The latter would require terminating existing timber leases, with 
the lessees receiving guarantees of future wood supplies. This approach 


has been followed in special situations for several years by the province 
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of Saskatchewan and more recently, the province of New Brunswick has 
established the New Brunswick Forest Authority and the province of Ontario, 
the Algonquin Forest Authority. In each case a government agency or Crown 
corporation is responsible for the management of public forests which 
includes harvesting timber and supplying forest companies with their 
roundwood requirements. 

In December 1974 the Quebec National Assembly passed Bill 27, an 
Act to amend the Quebec Lands and Forests Act. It provides for a basic 
revision in the province's traditional system of providing timber to the 
forest industry. Under the new legislation companies will no longer hold 
exclusive cutting rights in particular areas (concessions), but will nego- 
tiate wood-supply agreements with the ministry. It is expected that by 
1982 all timber limits now held by forest companies in Quebec will be 
withdrawn. The amendment is an attempt to 'reconcile competing commercial 
and social interests’. 

The report of the Public Land Law Review Commission of the United 
States (1970) recommended the formation of a federal timber corporation to 
manage forest lands in the public domain which would be financed directly 
from timber sales. The recommendation has not yet been adopted and in 
fact has been widely Eee 

The direct involvement of government in land management has not 
been limited to public land. For example, in the province of Quebec where 


30 per cent of the annual cut comes from private forest land (Lafond:1974) 


Se See Frome (1970:23-32) and Stoltenberg (1970:13-22). 
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the provincial government has introduced a policy for private woodlot 
management. The woodlot owner may enter into an agreement with the 
government whereby he will be paid to carry out silvicultural practices 
on his property provided he will not harvest the timber until directed 
to do so under a predetermined management plan. 

Land policy embracing either the concept of laissez-faire or 
bureaucratic management does not necessarily recognize the natural and 
attributed values of the land nordoes it deal with the various uses to 


which they could be put. 


Multiple Use 


An approach to land use which does attempt to recognize the 
composite value of land is the multiple use concept. The objective of 
multiple use land management is "to maximize net public benefit". 

The Ontario Ministry of Natural Resources (1966) defined multiple 
use of forest and related resources as "the deliberate and carefully planned 
integration of various uses so as to interfere with each other as little as 
possible and to complement each other as much as possible". The United 
States 1960 Multiple Use and Sustained Yield Act for the national forests 


provided that decisions be made " 


...with consideration being given to the 
relative values of the various resources, and not necessarily the combina- 
tion of uses that will give the greatest dollar return or the greatest 

unit output" and the Act goes on to define sustained yield as "the achieve- 
ment and maintenance in perpetuity of a high-level annual or regular 


periodic output of the various renewable resources...without impairment of 


the productivity of the land". 
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From these definitions it is clear that the multiple use concept 
recognizes that land comprises diverse values and that in managing them, 
non-economic, as well as economic, factors should be considered. 

The fact that a land area possesses composite resources such as 
soil, water, vegetation, wildlife, fish, birds, scenery and minerals makes 
multiple use possible. What the manager must do is consider those basic 
elements from the standpoint of such values as: water supply, flood 
control, timber, subsistence and sports hunting, fishing, agriculture and 
recreation, and determine that mix which will maximize net public benefit. 

It is at this point that implementation runs afoul of conception. 
Who is the 'public' for whom the benefits are being maximized? Is it those 
who live in the immediate area, the region, the territory or the tone? 
The multiple use concept implies a need to coordinate two or more activ- 
ities in the same area. But what is its geographic extent and how is it 
determined? The size of the area is inversely proportional to the pos- 
sibility of conflict. But obviously the area can be so large that two or 
more simultaneous activities within it will have little or no relation to 
multiple use. 

It is possible to have two non-competing uses within the same 
area which create demands at different times of the year, such as a winter 
snow road adjacent to bird nesting grounds. It is also possible to have 
simultaneous and complementary activities such as recreation and flood 


control measures. 


Jeffrey (1970:7) spoke of the need to define the "referent-group' so that 
a given area could be managed for the benefit of a described population. 
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Alston (1972:34) in discussing the United States' Multiple Use- 
Sustained Yield Act and the question of ‘relative values' of resources 
said: 

"It is apparent that in the struggle to get the 

legislation through the Congress by enlisting 

the support of diverse interest groups, it was 

necessary to guarantee that no priorities would 

be specified in the act. No priorities does not 

mean equal priorities; it means the absence of 

any specified priorities ... The weights to be 

assigned to each of the resource values appear to 

have been left for determination on a local or 

regional basis". 

There are situations where the possible uses are conflicting, 
rather than complementary. Assuming the manager has given the relative 
values ‘equal consideration', as suggested by Alston (1972:34), what then? 
Which use gets the nod? 

According to the Society of American Foresters (1973) priorities 
of use on both public and private forest lands administered under the 
multiple use strategy are generally determined by the land administrators 
or managers, governed by the objectives of the landowner. When substantial 
doubt or controversy arises concerning such land use priorities, these 
priorities may best be established by the landowners themselves. The 
application of the multiple use strategy involves managing a specific 
forest area for a number of benefits and may result in: exclusive uses in 
some portions; the emergence of primary and secondary uses in other por- 
tions; and a general use category in still other portions where no one use 


) 


justifies an exclusive or primary designation. 


(3) 


From a statement approved by the Council of the Society of American 
Foresters, June 25, 1973. 
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Multiple use land management embodies the 'equal consideration' 
principle whereby the maximum net public benefit is attained through 
harmonizing the production of various land values. The illustration of 
the snow road and the bird Seri grounds, two uses of the same area, in 
this case separated by seasons, is an example of the ‘general use' cate- 
gory referred to above. 

The second aspect of multiple use management identifies primary 
and secondary uses of the same area and permits the secondary activity 
provided it is compatible with what is considered to be the primary value 
of the area. Ontario's Algonquin Park is a case in point. The primary 
value of the area is considered to be recreation including hiking, canoeing 
and camping. However, under the Algonquin Forest Authority a management 
plan is being developed which will provide for timber harvesting operations 
within the park, compatible with the recreation activities. 

Finally, exclusive use is defined as a use for which an area is 
reserved and managed which excludes other managed uses. The most common 


example of this category is a national park. 


The Ecological Approach 


Natural resource policy based on ecological criteria has been 
discussed by several authors including Caldwell 1970. “Senuttz 1967; Van 
Dyne 1969; and Watt 1968. 

Ecologically based land policy takes a holistic approach which 
goes beyond the objective of harmonizing the production of various land 


values. Caldwell (1970:203) discussed it from the following perspective: 
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" ,..public land policy is based upon a set of 


historically derived assumptions - legal, economic, 
and political - that provide no means for taking the 
fundamental ecological context of land use into 
account. It is, of course, necessary to cope with 
land problems within the conventional context of 
public attitudes, laws, and economic arrangements, 
inadequate though they may be to encompass all of 

the land related needs of contemporary society. 

But it is also important to know that there is a 
larger context for policy with which laws and govern- 
ments must ultimately reckon: it is the condition of 
the land as the physical base for human welfare and 
survival. If human demands upon the natural environ- 
ment continue to mount, it will become necessary as 

a matter of welfare and survival to abandon present 
land policy assumptions for a policy of public manage- 
ment of human environment on ecologically valid prin- 
ciples. « 


The Pacific Northwest River Basins Commission (1973) attempted 
to incorporate ecological factors into a long-range plan for an area 
covering portions of four states in northwestern United States. The 
study included an evaluation of the 'carrying capacity’ of the region's 
resources and attempted to relate per capita income and quality of life 
to natural resource productivity and appropriate pollution levels. The 
following statement from the Commission's (1973:77) report serves to 
summarize this approach to regional planning and land use: 

"carrying capacity is the achievement, and management 

in perpetuity, of annual or regular periodic outputs 

or other functions of the various renewable natural 

resources without permanently impairing long term 

productivity, ecosystem integrity or the quality of 

land, air and waters and their environmental values. 

Within the above limitations, the quantity and quality 

of outputs or other functions can be varied in accord- 


ance with the quality and intensity of the management 
and technology inputs". 
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The 'carrying capacity’ approach recognizes the necessity to 
incorporate scientific criteria into social and economic objectives but 
is hampered, like the multiple use concept, by subjective issues, such 


as ‘appropriate pollution levels' and 'quality of life’. 


A Northern Approach 
Considering the four alternatives just discussed what should be 
the basic approach) to’ a land policy for the 1.5 million square miles of 
Canada lying north of 60? It may help to frame the response to this 
question by first considering the following: 
(1) Although nearly all North American public land management 
agencies and many professional societies, such as the Society 
of American Foresters, espouse multiple use land management, it 
is interesting to note that in the view of both a forest economist 
(Zivnuska 1961) and a forest ecologist (Rowe 1974) multiple use 
is more of a slogan than a system. Although addressing the 
question of multiple use in a more positive vein, Smith (1974), 
a forest manager, spoke conditionally when he said: 
"T believe that the idea of multiple use can 
become a ‘dynamic management tool, flexible 
and adaptable’ provided the planning process 
actively seeks public participation and takes 
into account changes in attitudes and social 
eqepe chs on 
(2) Based on the objective of 'maximizing values and benefits’, both 


(4) 


the doctrine of equal consideration and dominant use are re- 
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(4) "One Third of the Nation's Land' (1970:48). 
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duced to subjective calculations. As we have seen, what is 

considered valuable and beneficial will vary depending on who 

the evaluator and beneficiary are and will also alter over 

time. 

(3) Northern Canada is distinctly different from southern Canada 

and a northern lands policy should reflect that fact. For 

example Canada's Arctic and sub-Arctic are low-energy environ- 

ments and the potential yield from northern land and water is 

considerably less than in southern Canada (Dunbar 1972 and Cowan 
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It seems unlikely that northern Canada will ever be heavily 
populated even by Canadian standards. At present its population density 
of one person per 28 square miles is 150 times less than the national 
average. 

Commercial forestland, cropland, pasture and grazing land comprise 
less than five per cent of the land area north of 60. However, those areas, 
as with the fish and wildlife resources which are broadly distributed through- 
out the north, are important to northern residents. Considering the long tern, 
possibly the greatest potential of northern land will be its capacity to meet 
the recreational needs of the nation's growing population, in terms of open 
space, natural landscapes, aesthetic and perceptive values. 

In returning to the question "what basic approach to land manage- 
ment will best serve the north?", the comfortable response is "multiple use” - 


with all of its options. It rings with a quiet confidence that all will be 


well. 
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Thus far, however, multiple use has been more of a concept than a manage- 
ment tool. Tysdal (1973:78), in a comprehensive study of the practice of 
multiple use in North America, concluded by saying: 

"> ,multiple use as a concept has been widely accepted 

by the Canadian professional foresters and the public 

at large. But problems still exist over implementation 

practices as is the case in the United States.” 

The Canadian Institute of Forestry official statement on the 
subject of forest land policy was altered in 1975 by the deletion of the 
term 'multiple use' and its replacement by the term "integrated use’. 
Within this context, the statement was further altered by the addition 
of the following: 

"The correct balance of uses on an area should be based 

on optimum social and economic returns and must be subject 

to the necessity for maintenance of productivity and 

environmental quality." 

At least two factors currently favour an ecologically based land 
policy in the north. At present there is very little alienated land; 
privately-held land accounts for less than one-quarter of one per cent of 
the total area. When the native lands claim issue is settled (a subject 
to which I will return), the amount of alienated land will increase substan- 
tially. This could pose a problem to comprehensive land management but for 
the present I assume it would not. The second, and equally important, 
point is that the north, although vast, is unencumbered by political 
boundaries which tend to inhibit a holistic approach. 

Although relatively little northern land has been sold, surface 


and subsurface rights covering extensive areas have been issued by the 


Crown. Notwithstanding this and Caldwell's (1970) warning that it is 
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necessary to cope with land problems within the conventional context of 
laws and economic arrangements, the clear alternative for a northern 
lands policy is one based squarely on scientific criteria. 

A northern lands policy should have as its dominant theme the 
maintenance and, where possible, the enhancement of the inherent produc- 
tivity of the land. It would focus upon the natural values of soil, 


water and vegetation and might be described as policy based on the 


natural principles of land use. 
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CHAPTER NINE. LAND USE PLANNING 


Why Plan? 


"Public policy’ may be considered to be a set of goals and a 
course of action designed to attain them, which in sum will maintain or 
improve the well-being of the general public. 

Based on that definition, public land policy in northern Canada 
originated with the people of prehistoric times. Because the supply of 
available food was limited, it was necessary to husband the productivity 
of the land in the name of the camp, group or community. Thus, for 
example, no individual could acquire an interest in land nor could a 
group hunt in another's area without first obtaining permission to do so. 

During the 18th and 19th centuries the traditional patterns of 
land use changed and so did the policy governing them. In order to meet 
an external demand northern land use diversified to include the search 
for valuable fur. The cohesiveness which was characteristic of the group 
or band during the precontact period was reduced; in some cases the com- 
munal concept of land rights gave way to individual rights and the concept 
of land ownership developed. Simultaneously an exogenous form of land policy 
was developing in the north through the Hudson's Bay Company which had 
acquired from the British Crown formal rights to Canada's northern land. 

The acquisition of the territories by Canada in 1870 and the 
passage of the Dominion Lands Act two years later, provided the basis for 
formulating northern land policy under Canadian law. Federal land policy 
since 1872 has been essentially one of providing a mechanism for alienat- 


ing Crown land and associated resources. 
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In Part Two we saw that the demands made on territorial lands 
today are diverse, sometimes conflicting, and rapidly increasing. Essen- 
tially, the administration of public land is a question of allocating a 
finite resource amongst several competing and sometimes conflicting uses, 
without reducing its value. From this it is clear that present northern 
lands policy must be expanded so that future decisions respecting land 
use and allocation can be made within the context of a technically sound 
land use plan. 

Although it would be difficult to deny that some public planning 
is necessary, it is, nevertheless, not a concept which meets with universal 
enthusiasm. This is no doubt accounted for by the fact that as Clawson 
(1973:34) stated: 


"if planning is to mean anything then it must be 
effective, this means it must prevent some people 
from doing what they would otherwise choose or 
push others into doing what they would prefer not 
to do, or both--unless planning and zoning are 
opposed to the interest of some landowners and 
users they are worthless." 


Why Plan? Barlowe (1972:506) answered this question by saying that: 


"unguided individual action often results in 
resource exploitation, social waste, and a 

shifting of costs to other members of society. 

They (the public) discover that social goals 

in land-resource use frequently involve extramarket 
considerations that cannot be achieved without 
social action and that public action can often be 
used to attain a higher or more nearly optimum level 
of resource development than would be feasible with 
purely private developments." 
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In more specific terms Bauer (1973:165) has suggested that land 
use planning is an important element in the administration and management 
of public lands for the following reasons: 

"A plan is essential, first of all, to reduce 

general objectives, the impacts of which can 

only be vaguely perceived, to specific develop- 

ment proposals, the impacts and implications of 

which can be precisely perceived and readily 

understood." 

That is to say the general objective "to. safeguard critical 
wildlife habitat..." only becomes significant, for example, when specific 
areas have been delineated and the prohibition of certain forms of land 
use and restrictions on others have been specified. 

"Second, a plan and the planning process that produces 

such a plan, is essential to monitor and evaluate the 

progress that is being made toward the attainment of 

the agreed-upon objectives. 

"Third, a plan is essential to assure the proper co- 

ordination of land use development with the development 

of supporting transportation, utility, and community 

facility systems... 

"Finally and perhaps most importantly, a plan is essential 

for coordinating and guiding land use development and re- 

development within multi-jurisdictional regions having 

essentially a single community of interest." 

These last two points are particularly germane to the north. “For 
example a decision made by the federal government respecting the develop- 
ment of a mine on federal land can have a substantial impact upon a com- 
munity and its facilities, which are the responsibility of the territorial 
governments. In this case, land use planning would provide a mechanism for 
areawide coordination between the two levels of government and in turn would 


mitigate the problem of unscheduled demands upon the territorial government's 


budget and the provision of community services. 
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The Planning Process 


Although we have discussed some of the reasons why land use 
planning is an important element in the administration and management of 
public land, several questions remain unanswered. For example: planning 
for what? how is it accomplished? by and for whom? what factors are 
considered? 

Land use planning as it pertains to public land has been defined 
as an effort to systematize decision-making affecting land uses so as to 
bring about the orderly allocation of resources to fit society's demands 
(Stoddard, 219/702145) 

The land use planning process consists of a number of steps which 
fall into one of three phases, viz: 

- the determination of goals or targets; 
- the formulation of a plan for attaining them; 


- the implementation of the plan. 


(a) Goals 

The determination of a set of goals, whether by an individual, a 
family, a corporation or a public body, is not a process void of conflict, 
and establishing goals for the use of public land is no exception. It is 
perhaps this very point which illustrates the importance of the goal- 
determining process. 

Phase one provides the opportunity for reconciling conflicting 
views and goals. Capitalizing on this opportunity will not only provide 


more likelihood of the plan's success, but will reduce the potential con- 
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flict during phase three, when decisions respecting land disposal and use 
have to be made. 

The question ‘who does the planning?' may also be partially 
answered at this point. To be of any consequence, the determination of 
goals requires considerable citizen participation, particularly by those 
residing in the area under consideration. Land is viewed differently by 
different sectors of society, a point which was discussed earlier. A 
land use plan which recognizes this, by considering and incorporating 
local knowledge, attitudes and goals, will probably enjoy more success 
and contribute more effectively to the administration and management of 
public land. 

Land policy goals can be developed at various levels of abstrac- 
tion. For example Schickele (1950:6) in discussing objectives in land 
policy referred to the ‘maximization of social product over time’ and the 
‘optimization of income distribution among people’. Johnson and Barlowe 
(1954:8) however pointed out that "in outlining goals or objectives it is 
not always easy to distinguish ends from means; the more specific the 
objectives considered, the more likely they are to be means toward more 
highly generalized objectives". 

In using a less abstract approach they went on to discuss the 
following goals for public lands: military security; political stability; 
maximum national production; maximum income; economic security and stability; 
individual freedom; conservation of human ate ee and the conservation 


of natural resources. 


) For example the reduction in the rate of unemployment. 
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Vlasin (1973:46) approached the question of land policy goals 
by suggesting that they could address such interrelated issues as 
economic growth, population settlement, population dispersion, rural- 
urban balance, selective growth and limitations on growth. 

A less economic-oriented approach is discussed by Bauer (1973:164) 
who felt that public objectives for land use development should be con- 
cerned not only with the proper amount and location of land devoted to 
the various uses but also with "the protection of the underlying and sus- 
taining natural resource base". 

In determining a set of goals, or targets, for the use of public 
lands, it is necessary to follow a sequence which leads from the general 
to the specific. This applies particularly to the north which contains a 
vast area of unalienated public land now being administered without any 
reference to a land use plan. 

The first level of planning should account for the natural values 
and properties of theland base, provide for their maintenance and protec- 
tion and consider the potential uses of the land and its capability to 
meet various demands on a sustained basis. This provides a framework 
within which second stage refinements such as the location of transportation 
routes and the siting of new communities are considered. It is the first 


level of planning which should be applied to northern land at this time. 


(b) Formulation and Implementation 


The next step is the formulation of the plan within the context 


(2) 


of, and for the purpose of attaining, the agreed-upon goals. Camp sug- 


(2) 


Camp, Harry W., Pacific Southwest Forest and Range Experiment Station, 
Berkeley, California. Unpublished paper. 
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gested that first-level planning involves the consideration of a geo- 
graphic area in terms of its resources and includes: 

- the inventory and assessment of the region's resources 

including current use and potential; 

- a determination of the needs and aspirations of the 

population associated with the region; 

~ a consideration of the use of the land and associated re- 

sources in terms of the population's needs and aspirations; 

—- proposing, and assessing the consequences of, implementing 

the best alternatives for achieving the desired patterns of 
land use; 

- documenting the history of land use in order to compare the 

expected and experienced consequences; and 

- repeating the process continuously in order to account LOL 

changing technology and human wants. 

The second level of planning is more restrictive, and is concerned 
with attaining comparatively limited objectives. The planning process at 
this point includes decisions respecting such items as the routing of trans- 
portation, faciiities, the siting rot ian industrial complex or the accept-— 
ability of a particular form of land use. 

Although it is desirable that specific land use decisions be made 
following, and in the context of, an adopted land use plan, the real world 
seldom cooperates to make that sequence possible. Land use decisions usually 
have to be made under less than ideal conditions and against a background of 


incomplete data and analyses. The objective then is to develop within the 


— ab loy= 


planning process a systematic method of collecting, storing and retriev- 
ing data, designed so that the decision maker will have access to all 
relevant information in a form which he can use. Burgar (1974;,108) in 
discussing land planning suggested that there are at least three levels 
for which an information system can be designed, viz: the researcher; 
the inventory interpreter; and the administrator-decision aoe 

Planning, however, calls for more than the collection and pres- 
entation of data, the analysis of demands, and the projection of trends. 
It also includes the consideration of alternate means for achieving goals, 
the determination of a course of action and recommendations as to what 
should be done. Nor does the process end with the production of a land 
use map and a set of proposals. To be of any value the plan must be 
implemented. 

Reference was made earlier to the importance of public partici- 
pation in determining goals for the use of public land. It is equally 
important during the formulation and implementation of a land use plan. 
For example the production of a map which contains a series of land use 
classifications, should incorporate the knowledge of local residents and 
others who are familiar with the area. The challenge lies not so much in 
assimilating the data derived from informed citizens, but in selecting 


representative views and balancing local needs against national interests. 


(3) 


For a report on the nature, use and development of geographic informa- 
tion systems in Canada, with particular reference to the Canadian 
Geographical Information System operated by the Lands Directorate of 
Environment Canada, see Massam (1975). 
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Although citizen participation is important in the planning 
process, that a plan be fully acceptable to the public is not a valid 
objective. Indeed universal acceptance is perhaps the best indication 
that a land use plan is of little value. 

In addition to presenting a balanced view of the facts, a plan 
must be administratively feasible and legal and sufficiently flexible so 
as not to render it obsolete when goals and objectives change; Bauer 
(1973:169) approached the question of land use planning by suggesting that 
the preparation of a good land use plan and its effective implementation 
would be assured by the use of the following criteria: 

- "that the process produce a definite land use plan that can 

be legally adopted as a basis for implementation: 

- that the process meet stated national as well as local land 
use objectives; 

- that the plans produced be based upon adequate inventories, 
analyses, and forecasts of the pertinent factors affecting 
land use; 

- that those plans be prepared at an adequate level of detail 
and be of a long-range nature; 

- that the planning process illuminate and describe the alterna- 
tives considered, including the advantages and disadvantages 
of each alternative as compared to the selected plan; 

- that the process be carried out for a rational planning area; and 

- that the process provide for adequate involvement by elected 


public otficials.” 
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CHAPTER TEN. POLICY INTO PRACTICE 


Introduction 

In this chapter an attempt is made to provide a basic structure 
from which a policy for northern lands can be developed and implemented. 
This framework, which applies to more than one-third of Canada, contains 
features peculiar to the north, reflects many of the issues discussed 
throughout the study, and endeavours to face the current challenges inherent 
in northern land use. 

Based on six underlying principles, a set of goals for territorial 
lands is suggested. Within the context of those principles and goals, three 
aspects of implementation are considered, viz: planning, legislation and 


administration. 


(i) Underlying Principles 


A northern lands policy must ultimately reflect regional differ- 
ences and the physical diversity of territorial lands. Nevertheless it is 
possible to identify, initially, certain underlying principles which will 


characterize land policy throughout the north. These may be stated as 


follows: 
(a) territorial lands are capable of meeting a variety of needs; 
(b) northern lands policy recognizes the native peoples' legiti- 
mate claims with respect to Tannese 
(1) 


Land settlement negotiations are currently underway between the Canadian 
Government and the Yukon Indians and are expected to begin with the Indians 
and Inuit of the Northwest Territories in 1976. For a review of the legal 
position of the Canadian native see: Hawthorn (1966:vol.1I:211); and 
Cumming, Mickenberg et al. (1972). 
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(c) improved land use practices do not automatically ensue from 
a policy which restricts the sale of Crown land nor which 
provides for direct government administration of resource 
harvesting; 

(d) northern lands policy will serve the public best st tae 
endeavours to maintain the productive capacity of the land; 

(e) land use planning reduces the number of decisions made on 
an ad hoc basis or as political compromises among conflicting 
users; and 

(£) northern lands policy is consistent with the Canadian Govern- 


ment's national objectives and priorities for the North. 


(ii) Goals in Northern Lands Policy 

The next step is to determine a set of goals which is consistent 
with the above principles. It was pointed out earlier that the selection 
of public land policy goals requires considerable citizen participation, 
therefore the following should be considered as a possible basis for that 
discussion. 

(a) The transfer of land and associated resources to the native 
people of the territories in accordance with their legitimate 
claims; 

(b) the disposition of land in a manner which takes into account 
natural, social and economic values; 

(c) the distribution of land occupancy and use rights to northern 


residents and others who wish to exercise those rights; 
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(d) the conveyance of rights to the use of land and associated 
resources for industrial and commercial purposes under 
arrangements that encourage efficient use and create economic 
opportunities for northern residents and Canadians generally; 

(e) the protection of the natural resource base and the mainten- 
ance or improvement of the land's productive capacity; 

(£) the allocation of land for a variety of public purposes, such 
as national and territorial parks, wildlife preserves, eco- 
logical reserves, archaeological and historic sites; and 

(g) the efficient administration of northern lands, recognizing 
the goal of the Canadian Government to further the evolution 


of the territorial governments. 


(iii) Northern Land Use Planning 
(a) Planning Area 

It was suggested earlier that one of the criteria for an effective 
land use plan is that the planning process be carried out for a rational 
planning area. It would be necessary for a region of 1.5 million square 
miles to have many such areas. 

These zones or sub-regions could be related to potential uses, such 
as a transportation corridor; alternatively they could be determined on the 
basis of the inherent physical and biological characteristics of a particular 
area. They might also be delineated in such a way as to include a particular 
group of settlements or communities which tend to share certain common 


interests or objectives. 
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An example of each of the alternatives cited would be, 

respectively: 

- the 8000 square mile 'Mackenzie Development Area’, established 
in 1973 by the Northwest Territories Government, to control 
development along the proposed Mackenzie Highway; 

- Baffin Island or a group of Arctic Islands; and 

~ the four Mackenzie Delta communities of Aklavik, Inuvik, Arctic 
Red River and Fort McPherson, plus the coastal community of 


Tuktoyaktuk. 


(b) Data Collection Within a Conceptual Framework 


If northern lands policy is to have as its dominant theme the 
maintenance, and where possible the enhancement, of the natural productivity 
of the land, several things are essential, including: 

1. a clear understanding of the physical and biological properties 

of the land; 

2. recognition that the planning area, as a geographical region, 

is a part of a larger integrated natural system; and 

3. that regional development, as it pertains to land use, must 

take into account the natural limits and potential of the 
land base. 

Implicit in all three above is the necessity to develop a data 
base pertaining to the land in question. In discussing the question of an 
integrated approach to studies and data collection, for environmental 


management, Rowe (1974:123) stated that: 
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we. ln order to collect the felevant data in an 


integrated way, the cooperators (in the collecting 
process) must be in agreement on basic concepts and 
approaches. They must recognize the same systems and 
subsystems, from the largest to the smallest, and 
agree on what anatomical and functional features are 
important. In the north the functional aspects that 
are central to all systems and all studies may, for 
example, be stream flow, permafrost degradation, 
erosion and biological production....Given a compre- 
hensive conceptual approach that accepts the whole- 
ness of environment and the hierarchical relation- 
ship of its parts, base line data collection can be 
directed in a meaningful way..." 


In considering northern Canada there appears to be no consensus 
concerning integrated approaches to base data inventories (Romaine, 1974:4). 
Several approaches have been developed and tested including the biophysical 
land classification system, Lacate (1969), Jurdant et al. (1973), Romaine 
(1974); the ecological land survey, Jurdant (1974) and the integrated 
landscape survey, Dirschl (1974). 

The latter was designed initially to produce an integrated land- 
scape classification related to the potential route of a gas pipeline from 
the Canadian Arctic Archipelago to southern Canada. In pointing out that 
the system could also be adapted to the needs of land management throughout 


the territories, Dirschl (1974:268) stated: 
"...a landscape classification and mapping system which 

integrates the relevant components of the natural system 

-..-must therefore incorporate, evaluate and portray the 

following: 

(1) The land surface (materials and landforms) and the 

processes that are active in it; 

(2) The relationships of water to the land (surface and 

ground water); 

(3) Vegetation distribution, its relationships to the 

landscape, and its reaction to changes in the land; and 

(4) Wildlife distribution and its relationships to 

vegetation, water and land. 

The resultant integrated maps (at a scale of 1:125,000) 
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subsequently provide a base from Which. .iiecon= 
junction with supplementary data, interpretive 
maps can be derived to portray the following 
ratings. 

(1) oeee capability for wildlife... 

(2) Esthetic considerations, outdoor recreational 
potential... 

(3)  Fiand capability for other renewable resources. 
(4) Land performance suitability for engineering 
development.. 

(5) Terrain eat vee to natural and man-made 
disturbance, ..™ 


(c) A Six-Step Approach 


Based on this approach it is suggested that northern land use 
planning consists of the following steps: 
Step One. The inventory and assembly of data, based on the integrated 
landscape mapping system described above, plus supplementary data, per- 
taining to several subject areas, including: soils; ground ice; geology 
(bedrock and surficial); water (surface and ground water); vegetation; 
climate; and landforms. 
Step Two. In establishing a policy for the disposition and use of public 
land, current institutional arrangements, forms of tenure and land use must 
be recognized and accounted for. Since it is necessary to cope with land 
problems within the context of prevailing conditions, it wrliene lo Le 
those conditions are recorded and systematically presented. Included in 
this category would be the following: 

—~ block land transfer (BLT) areas; 

- communities and community services not in BLT areas; 

- areas reserved for native people; 


- registered hunting and trapping areas, 
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- land alienations outside of communities and BLT areas; 

- historic and archaeological sites; 

- parks, territorial and national; 

- wildlife reserves and bird sanctuaries; 

- timber-lease areas; 

- agricultural and grazing land in use; 

—- transportation facilities (e.¢g., roads and pipelines); 

—- non-renewable resources: 

the location of proved oil, gas and mineral reserves; 
quarries, and other areas of high potential. 

Step Three. Following the data collection and assembly phases described 
above, a set of maps and a series of overlays, would be produced at a scale 
of 1:250,000. The preparation of mapped data for effective storage, re- 
trieval and utilization, is an important element in the planning process. 
In recent years various data processing and computer systems have been in 
use, or under study, as aids to land use planning (Ross, 1974) and the 
management of associated resources (Falconer, 1969; Massam, 1975). 

The maps derived from steps one and two would depict the following: 

(a) land capability in terms of renewable resource production; 

(b) land performance in terms of suitability for projects such 

as highways; 
(c) terrain sensitivity vis-a-vis man-made disturbance; 
(d) existing institutional arrangements such as block land trans- 
fer areas; and 
(e) current land use and occupancy such as transportation 


facilities and industrial Sites. 
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Using this information, and working within the framework est- 
ablished by the previously defined goals and approach to northern land 
management, it is now possible to classify the land within the planning 
area. 

Step Four. The classification process should be viewed from the stand- 
point of encouraging land use in a way which, at once, takes into account 
the peculiar biological and physical properties of the land base and 
effectively utilizes its productive capacity. 

Land values and uses are interrelated and, in many cases, over- 
lapping, therefore both the physical and conceptual boundaries separating 
them cannot be precisely delineated; nor should any attempt be made to do 
so. Nevertheless northern land can be seen as dividing into four broad 
categories, as follows: 

Occupancy-use areas within which most land would be available, 
either under lease hold or lease-purchase arrangements. 

Included in this category would be land either used, occupied or 
suitable for the following purposes: 

- commercial and industrial sites in and adjacent to settled 

areas; 

- year-round and recreational residences; and 

- farm residences and agricultural land. 

Integrated-use areas within which land would not be sold, and specific 
rights to the use of the land and/or associated resources could be acquired 
under lease or some lesser authority. Integrated-use areas would comprise 


land having a high capability rating in terms of one or more of the following: 
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forest land; 


wilderness recreation: private and commercial; 


hunting and trapping; and 


territorial parks and campgrounds. 

Land management within 'integrated-use areas’ would be geared to the prime 
value(s) identified above, and any disposition of land or resource develop- 
ment (including non-renewable resources), would accord with the primary 
values and ensure at least the maintenance of the land's natural produc- 
CIVIC. 

Natural and scientific areas. Land within these areas could not 
be alienated and in most cases rights could not be acquired under lease or 
other similar arrangements. Use of the land within 'natural and scientific 
areas', other than that identified by the classification, would be permitted 
only under exceptional circumstances. These areas would include the following: 

- the various parks under the Parks Canada program including: 

natural parks; 
natural landmarks; 
wild rivers; and 
marine parks. 

- historic and archaeological sites; 

- ecological sites; and 

= Critical wildlife areds. 

Extensive-management areas would comprise the remaining land not 
included in any of the first three classifications. The prime values in 


these areas would be related to subsurface resources and the major land users 
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would be the mining and oil and gas industries. The objective of land 
Management in the 'extensive-management areas' would be to minimize 
detrimental alteration of the land's surface Secouteaawe 

The criterion for distinguishing between 'integrated-use areas' 

and 'extensive-management areas' would be the relative capability of the 
land in terms of renewable resources, not the relative value in terms of 
non-renewable resources. Therefore an applicant who wished to establish, 
for example, a wilderness camp would be encouraged to do so in an ‘inte- 
grated use' area because: 

(a) recreational values are higher; and 

(b) his operation would be better protected from competing 
land users. 

Step Five. The final phase leading to an area's land use plan would include 
the following: 

(1) the production of a set of maps showing the planning area 
tentatively sub-divided into four groups, viz: 

Group IL Occupancy-Use Areas 

Group II Integrated-Use Areas 

Group LII Natural and Scientific Areas 
Group IV Extensive-Management Areas. 

(2) a public review of the first-approximation maps, through a 
series of regional and local land use planning meetings. The 
information gathered at this stage would supplement the local 
knowledge, other public input and available data, gathered 


during the inventory stage. 


EERE 
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For a discussion of the ecological impact of northern petroleum develop- 
ment see Bliss and Peterson (1973). 
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(3) The refinement of the boundaries for the four classes of land, 
based on the additional information, and the production of the 
revised maps. 

(4) The allocation, and possible re-allocation, of administrative 
responsibilities amongst agencies and the possible revision of 
the legislative and regulatory base in order to implement the 
land use plan. 

Step Six. It was stated earlier that first level planning should account for 
the natural values and properties of the land base, provide for their mainten- 
ance and protection and consider the potential uses of the land and its capa- 
bility to meet various demands on a sustained basis. 

The completion of step five represents the attainment of this first 
level and, in turn, provides a framework within which second stage decisions 
could be made. The kind of issues which would be considered at the second 
level of planning include: 

(1) The aspirations and needs of people within a particular planning area, 
for example: 
(a) thetallocation af bandatasnative people under a land claims 
settlement; 
(b) the reduction of unemployment and the improvement of per capita 
income and/or standard living. 
(2) The location of industrial operations and public works, such as: 
(a) natural gas gathering systems; 
(b) trunk pipelines for natural gas and crude oil 


(c) roads. 
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(3) The allocation of land for a variety of public purposes, including: 
(qjenationabpanerterr. torial sparks: 
(b) wildlife preserves; 


(c) ecological sites. 


(v) The Native Claim 

Morrow J. (1973:36) pointed out that in an address to the Queen by 
the Senate and House of Commons of Canada made in December 1867 respecting 
the acquisition of Rupert's Land and the North-Western Territories it was 
stated that "the claims of the Indian tribes to compensation for lands re- 
quired for the purposes of settlement will be considered and settled in con- 
formity with the equitable principles which have uniformly governed the 
British Crown in its dealing with the Aborigines’. This policy statement was 
later embodied in legislation with the passing of the Dominion Lands Act, 
1872 which stated in Section 42, "None of the provisions of this Act re- 
specting the settlement of agricultural lands, or the lease of timber lands, 
or the purchase and sale of mineral lands, shall be held to apply to territory 
the Indian title of which shall not at the time have been extinguished". 

Prompted by developments in the District of Athabaska an Order-in- 
Council of January 26, 1891 contained the following statement: 

"the discovery in the District of Athabaska and in the 

Mackenzie River Country that immense quantities of 

petroleum exists within certain regions as well as the 

belief that other minerals and substances of economic 

value, such as sulphur on the South Coast of Great 

Slave Lake and Salt on the Mackenzie and Slave Rivers, 

are to be found therein, the development of which may 

add materially to the public weal, and the further 

consideration that several Railway projects in con- 

nection with this portion of the Dominion may be given 

effect to...appear to render it advisable that a treaty 

or treaties should be made with those Indians who claim 


those regions as their hunting grounds, with a view to 
the extinguishment of the Indian title..." 
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The subject of aboriginal rights has been treated in detail by 
Cumming (1973:87) who said: 


"Aboriginal rights are those property rights which 
native people retain as a result of their original 
use and occupancy of lands. These property rights 
have always been recognized by English and Canadian 
law. Thetheory of aboriginal rights originated at 
least as early as the 17th century as part of inter- 
national law as viewed by Great Britain, Spain, the 
Netherlands and perhaps some of the other colonizing 
nations. The basic notion was that, although a dis- 
covering nation took sovereignty to the lands in 
question, the native peoples retained property rights. 
At law these property rights appear to be complete 
except for two incidents peculiar to aboriginal land 
rights. First, aboriginal title can only be sur- 
rendered to the Crown; that is, the native peoples 
cannot make a private sale as the Crown is the only 
entity which can extinguish the title, either by 
purchase or conquest (expropriation). Secondly, the 
concept of aboriginal title is one of communal rather 
than individual ownership...." 


In March 1973, 16 Indian Chiefs from the Northwest Territories 
signed a caveat claiming an interest in 400,000 square miles of land in 
the Mackenzie District of the Northwest Territories, an area covered by 
Treaties 8 and 11. When lawyers for the Indians tried to register the 
caveat the matter was referred by the Northwest Territories Land Registry 
Office in Yellowknife to Justice W.G. Morrow of the Supreme Court of the 
Northwest Territories. The Judgement of Morrow J., filed October 2, 1973 
(No. 2247), established in part that: 


"...those same indigenous people...are prima facie 


owners of the lands covered by the caveat - that 
they have what is known as aboriginal rights" 
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and 
" ,.notwithstanding the language of Treaties 8 and 
11 there is sufficient doubt on the fact that aborig- 
inal Title was extinguished and therefore such claim 
foreent Le ME permitted to be put forward by 
the Caveators." 
The Canadian Government subsequently appealed Justice Morrow's 


(4) 


decision. On November 12, 1975 the Court of Appeal for the Northwest 
Territories ruled "...that unpatented Crown lands in the Northwest 
Territories in respect to which the Crown has conveyed no interest, is not 
land which has been brought within the operation of the Land Titles Act, 
and that accordingly the Crown's Appeal should be allowed and the Registrar 
directed to refuse: to accept the Caveat...” 

The native people north of 60 have stated that they are seeking 
a comprehensive settlement in which priority is given to land not none 
In Part One we examined the extensive and effective manner in which land 
met the material and cultural needs of the northern Indians and Inuit. 
This relationship between man and the land has characterized the life of 


the north's native people until very recently. Considering this, the 


reasoning behind the native peoples' position that they are more interested 


(3) For the argument leading to this decision see ''Reasons for Judgement 
of the Honourable Mr. Justice W.G. Morrow (No.2) in the Matter of an 
Application by Chief Francis Paulette et al. to lodge a certain Caveat 
with the Registrar of Titles of the Land Titles Office for the Northwest 
Territories" dated Yellowknife, September 6, 1973. 

(4) 


While awaiting the results of the appeal, the Government of Canada 
stated, through the Minister of Indian Affairs and Northern Development, 
that it was prepared to negotiate a comprehensive claim settlement with 
the Indians and Inuit north of 60 but was not willing to renegotiate 
Treaties 8 and 11. 


(5) This position has been stated by both James Wah-shee, President of the 


Indian Brotherhood of the Northwest Territories (1974:8) and James 
Arvaluk, President of Inuit Tapirisat of Canada (1974). 
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in land than money is not obscure. To be able to manage and husband 
northern land for their own benefit appears to be a logical extension 
of history. 
In March 1975 a plan, which ultimately took the form of a 
working paper, was presented by the Minister of Indian Affairs and 
Northern Development to the Council of Yukon Indians, outlining a pro- 
posal by the Canadian Government for a land settlement in the Yukon 
Territory. 
It included the following: 
- 128 acres per capita, or approximately 1200 square miles 
(roughly .6 per cent of the area of the Yukon): based on approx- 
imately 6000 persons of Indian blood. The terms of tenure to 
be discussed but Indians would have exclusive hunting, trapping 
and fishing rights; 
- lots under fee simple ownership in the existing communities. 
The number and conditions of use to be negotiated; 
- 15000 square miles of land would be designated as areas for 
the use and benefit of the native population. Hunting, trapping 
and fishing by non-natives would be restricted on these lands; 
- the government would retain all of the subsurface rights but 
would consider some alternatives such as giving the native 
people: 
- 50 per cent of the gross government resource revenues earned 
from the 1200 square miles referred to above; and 
- 25 per cent of the gross government resource revenues earned 


from all other Yukon lands, up to a negotiated maximum. 


a 


While the Yukon Indians were preparing a counterproposal to the 
government's offer, the Indian Brotherhood and the Métis Association of 
the Northwest Territories met in the first round of negotiations with the 
Minister of Indian Affairs and Northern Development, April 28, 1975. 
Negotiations quickly terminated when the Minister rejected the native 
groups' claim of ownership of nearly 590,000 square miles of land in the 
Mackenzie District of the Northwest Territories. 

Although no useful purpose would be served by suggesting, here, 
figures for either the amount of land or dollars upon which a land claim 
settlement should be based, an examination of the basis for, and approach to, 
land selection under a land claims settlement is within the context of this 
study. 

Earlier we described an approach to planning the use of northern 
land based on a consideration of: land capability; land performance; terrain 
sensitivity; existing institutional arrangements; and current land use and 
occupancy. Within this context it was suggested that a northern lands policy 
should encourage land use in a way which effectively utilizes the land's 
productive capacity. 

The resultant classification of northern land into four groups 
provides a basic structure for considering a variety of issues, including 
land selection under a native claims settlement. 

For purposes of discussion, the following assumptions are made con- 
cerning a land claim settlement north of 60: 

- a settlement will formalize the ownership of certain lands by 


native people; 


pais 


- there is a more effective way for northern native people to 
participate in the social and economic life of the region and 
the nation than by establishing a series of reserves such as 
is found in the provinces; 

- the native people will play a more active role in the administra- 
tion, management and use of the north's renewable resources. 

It is suggested that a land claims settlement pertaining to the 

people of native origin north of 60 should be structured as follows: 

Group I: lands selected from Group I or occupancy-use areas would be those 
upon which most native people would live, as well as sites suit- 
able for commercial, industrial and service-type businesses in 
and adjacent to settled areas. Title to land selected from 
Group I would include surface as well as subsurface rights. 

Group IIL: land in this category is primarily valuable from the standpoint 
of one or more of the following: forest land; wilderness recrea- 
tion and park land; hunting and trapping; and may be valuable in 
terms of subsurface resources. The selection made from Group II 
land would provide for a broad range of activities associated 
with renewable resources and would include, but would not be 
restricted to the traditional activities of hunting, trapping and 
fishing. It would be necessary to make a distinction between land 
to which title is transferred and land for which native peoples 
would have, for example, exclusive hunting, trapping and fishing 


rights or timber rights. 
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Group III: no selection would be made from this category since Group III 
land comprises those areas which have been identified as either 
existing, or potential, sites for national parks and ecological 
sites; and historic and archaeological sites. Although no land 
would be allocated from Group III, the continuance of hunting, 
trapping and fishing activities by the native people, within 
national parks, would be provided for under Section 11.1 of 
the National Parks Act; 

Group IV: a percentage of the royalties derived from mineral, oil and gas 
production on Group IV lands (areas whose prime value is related 
to subsurface resources) and Group II lands would accrue to 
native organizations, up to a negotiated maximum. 

The effect of this approach to a land claims settlement would be 
that northern Indians and Inuit would through a corporate structure, become 
managers of land, comprising a broad range of values. Wisely managed, such 
land and associated resources would sustain a variety of economic activities 
as well as provide a basis for maintaining those particular social and cul- 


tural values which native people deem to be important to them. 


(vi) The Public's Role 

Throughout this study we have stressed that the genesis of a 
northern lands policy should be a thorough understanding of the nature, cap- 
ability and limitations of the land. It is also important to be aware of the 
human values respecting northern land, expressed in social, economic and 


cultural terms. 
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Although much has been said in recent years concerning the 
importance of public participation in the development of land policy, 
there have been few suggestions as to how it can be most effectively 
accomplished. The complexity of the problem was discussed by Clawson 


(19/3233) “who said: 


"How far should national or state land use planning 

be elitist? That is, how far should it be guided, or 
influenced, or dominated by the technical specialist 

or by the informed and concerned citizen? If elitist— 
oriented, which elite -- technical, professional, 
business, conservationist, or other? One may argue that 
all citizens should be involved in a matter as important 
as land use planning. But many citizens, most probably, 
are uninterested or unwilling to spend time and effort, 
or uninformed, or all of these. How far, if at all, can 
they be brought into the planning process and at what 
stage -- at the beginning, or throughout, or to accept 
or reject the product of the planners?...There is much 
loose talk in my judgement about citizen involvement in 
planning. Siikcan allm@for at. buts think the matters 
far more difficult than is often recognized." 


Too there is the fundamental question of what is meant by public 
participation. Irland and Vincent (1974:182) suggested that citizen control 
in the decision-making process involving public lands could be divided into 
four categories as shown below. 

A Continuum of Citizen Control in Land Use Decisions 
Levels of Citizen Control Characteristics 

Weak Bureaucratic form; decisions by technocrats; 
control through legislatures; public rela- 


tions and administrative reports to superiors. 


Nominal Listening sessions, hearings; advisory groups 
selected or controlled by government. 


Significant Advisory groups selected or controlled by citizens 


or resource users; policy board with veto, con- 
trolled by users. 


Strong Control of policy, conduct, hiring and admin- 
istration by policy board of citizens. 


Adapted from: Irland and Vincent (1974:183) 
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In discussing citizen participation in resource management 
Castleden (1973) distinguished between pseudo-participation and degrees 
of increasing participation by considering five models, viz: 


(1) Information: a planner makes a decision and 
informs the public about it; 


(2) Persuasion: a planner makes a decision then 
persuades the public to accept it; 


(3) Consultation: a planner defines the problem, 
presents it to the public, invites comments 
and suggestions and then makes a decision; 


(4) Partnership: a planner prescribes the limits 
and within these, citizens share or assume 
decision-making responsibility; 


(5). Citizen Control: citizens have full rights to 

participate Taeyd assume the responsibility 
for decisions. 

We have suggested that a northern lands policy should first focus 
on the natural values of soil, water and vegetation in attempting to ensure 
the maintenance of the land's productivity. Implicit in this approach then 
is the need to understand the physical and biological relationships inherent 
in the land. Here the process must depend heavily on the scientist to 
systematically describe, in a usable form, the nature, capability and limita- 
tions of the land base. 

While determining how the land may be used and how it might respond 
if used in certain ways, there is also the concomitant need to document pres— 


ent land use patterns, both natural and man-made. For example, in develop- 


ing the land use information map series for the Northwest Territories and 
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The citizens' role in land use planning was also discussed by Sharpe 
(19732 1 27—132). 
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Yukon Territory, information and data were derived from hunters, trappers, 
other local residents, university researchers and industry representatives, 
as well as resident government officers such as territorial government 

land agents. Public participation at this stage is informal and, other 

than providing a partial basis upon which to determine future policy, has 
few policy implications. 

Following the production of the first-approximation land use plan- 
ning maps, there is a second opportunity for citizen participation. At this 
Stage the territorial land commission would: 

(1) give the tentative maps and supporting documents wide 

distribution; 

(2) conduct land use planning meetings within the planning 

area at which the maps and tentative classifications 
would be discussed; and 

(3) within a reasonable period of time expect to receive 

proposed amendments to the tentative land use planning 
maps, based on refinement or modification of the stated 
goals and/or additional knowledge concerning the region. 

Another avenue for citizen participation would be through the pro- 
posed regional planning boards to be established under territorial ordinances. 


The territorial land commissions would expect the boards to provide regional 


(7) 


Including: the location of hunting and trapping areas; traditional 
hunting and trapping practices; location and characteristics of important 
and critical wildlife areas and migration routes; domestic, commercial 
and sports fishing areas; fish migration routes; parks and points of 
recreation - tourism interest; location of resource industry development 
and settlement data. 
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views on such questions as the consequences of various forms of development 
and alternate patterns of land use, and periodically provide the commissions 
with projections on future possible development patterns, based on stated 
assumptions of growth. 

And finally, the proposed territorial land commissions would 
have authority to conduct public hearings in connection with any matter 
related to its objects and in doing so, would have all the powers of a com- 
missioner appointed under Part I of the Inquiries Act. This would represent 
the most formal aspect of public participation in the administration and 


management of northern land. 


(vii) A Planning Authority 
In his discussion of boards and commissions, Corry (1941) distin- 
guished several types on the basis of their functions, viz.: 
(1) public ownership or operating boards; 
(2) marketing agencies; 
(3) those with purely advisory functions; 
(4) those with judicial but no regulatory function; and 
(5) those with powers to make rules and regulations which 
have the force of awtece 


The proliferation of such boards and commissions, particularly the 


latter two classes, has evoked some apprehension (Finkleman: 1939); Corry: 1941 
rch ae Se i ee ae i re 
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oo Boards or commissions may also combine two or more functions, e.g., the 
National Energy Board and the British Columbia Energy Commission each 
have advisory, judicial and regulatory functions. 
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Carr: 1941). The principal causes of concern are their widespread 
discretionary powers and ability to make laws and regulations while, at 
the same time, not being responsible to the electorate. 

Institutional procedures for determining and designating how 
public land is to be used vary widely. In the province of Alberta the 
Minister of the Department of Lands and Forests may by order classify 


public lands and declare the use for which he considers them to be adapt- 


(10) (11) 


able. Within the department the ‘land use assignment committee 


is charged with the responsibility of determining, and recommending to the 


C12) 


Minister, broad land use zones for the province's Crown land. The 


zoning process in this case is an administrative tool, used to assist in 
the coordination of land management among various provincial agencies. 
Ontario's Planning and Development Act, passed in 1973, broader 


in scope than Alberta's administrative land zoning process is entirely dis- 


15) 


cretionary. Under the Act the Minister may by order, establish a 
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Others who have warned of the ‘encroachment of bureaucracy’ include: 
the Lord Chief Justice of England, Lord Hewart of Bury, The New 
Despotism (1929:16) London; and Sir William Mulock, former Chief 
Tuisticenof Ontario seine lZeCannweboGgeReVv wel os4= eho). 

(10) 


(11) 


The, Publie ands “Act of Alberta von. on. 1970, Ceo) wes. 


Comprising a senior representative of: each of the four main divisions 
of the Department of Lands and Forests; the Department of the Environ- 


ment; and the Department of Agriculture. 


Z 
2) Crown land is divided into two land use zones, viz.: a forestry, wild- 


life and recreation zone (the Green Area), and an agriculture or 
settlement zone (the Yellow Area or White Area). In the Green Area no 
disposition is made without reference to the Forestry Division and only 
land suitable for the purposes applied for is disposed of in the Yellow 
or White Areas. 


ite 
(13) The Treasurer of Ontario and Minister of Economics and Intergovernmental 
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"planning area' anywhere in the province (S.0. 1973, c. 51, s. 2(1)). 
Upon establishing a planning area the Minister must: 
- direct that a development plan be prepared; 
- establish two or more advisory committees; 
- appoint one or more hearing officers who will conduct hearings; 
and 
- following the receipt of advice from the committees and the 
report(s) of the hearing officer(s), submit the proposed plan 
with his recommendations to the Lieutenant-Governor in Council. 
The development plan may include the following: the identifica- 
tion of major land use areas; policy concerning the acquisition of land; 
and policy concerning the management of land and water resources. Follow- 
ing approval of the plan, or a modification thereof, by the Lieutenant- 
Governor in Council, any by-law, improvement or other undertaking within 
the planning area must conform to the development paren 
The British Columbia Land Commission, established under the 
British Columbia Land Commission Act (B.C.S. 1973, c. 46) represents a third 
kind of planning authority. The Land Commission was initially envisaged 
(Bill No. 42, B.C. Legislative Assembly) as having power to classify Crown 
or private land within the province as agricultural, green belt, park land 
or land bank. In its final form the power of the Commission to designate 
private land as one of the latter three was deleted. Under the Act the 
Commission must purchase, by negotiated price, land it wishes to designate 


for any of those purposes. 


& Under the Public Lands Act of the province of Ontario the Minister of the 


Department of Lands and Forests may establish classes of zones and may de- 
fine the purposes for which public lands of each class may be administered 


(s. 16). 
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By using the regional district structure which was in place at 
the time the Land Commission Act was passed, and conducting mandatory 
public hearings within each district, a series of land reserve plans has 
been developed. If the Commission believes a plan carried out the in- 
tent of the Act it must, after approval of the Lieutenant-Governor in 
Council, designate the agricultural land shown on the plan as agricultural 
land reserve (s. 8.5). Once land is designated as an agricultural land 
reserve it may not be used for any purposes incompatible with agriculture 
without approval of the Commission. 

The Commission, which comprises no less than five members appointed 
by the Lieutenant-Governor in Council, is authorized under the Act to dispose 
of, by sale, lease, or otherwise, Commission land and Crown land that is an 
agricultural, green belt, park or land bank land reserve, subject to terms 


and conditions set by the Commission. 


(viii) Territorial Land Commissions 
In the administration and management of public land in the north 
territorial land commissions are envisaged as fulfilling an advisory role. 
It is recommended that a land commission be established in each territory, 
(the Yukon Land Commission and the NWT Land Commission), which would: 
(1) Undertake the northern land use planning process described 
earlier, vice: 
(a) implementing the collection of data and developing 
tentative land use maps, on a planning area basis. 
This would require the effective coordination of several 
government agencies, as well as drawing on the expertise 


of non-government agencies and researchers; 


(2) 


(3) 


(4) 
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(b) conducting public hearings and utilizing the regional 
planning boards which are to be established under ter- 
ritorial ordinances, thereby providing a forum for 
direct public participation in the planning process, 
by both residents and non-residents of the planning areas; 

(c) making recommendations concerning the classification of 
land within a planning area, including specific recom- 
mendations, for example, concerning: agricultural land 
subdivisions and cottage areas which would be available 
for purchase, in Group I; the acquisition of timber rights 
in Group II; and the retention of specific ecological sites 
and critical wildlife areas in Group III; 

Review, hold public hearings if necessary, and make recommenda- 

tions concerning applications for major land use proposals by 

the private sector, such as the construction of a gas gathering 
system or major public works proposals such as the construction 
of a trunk highway; 

Prepare studies and reports on any matter related to northern 

land management, requested by the Governor in Council, or the 

respective Commissioner in Council of the territorial govern- 
ment; 

Consider the use of land and associated resources in terms of 

regional needs and aspirations; and assess the consequences of 


implementing various alternatives; 


(5) 


(6) 


(7) 
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Document the history of land use in order to compare the 

expected and experienced consequences. 

Provide, when requested by the native corporations (such as 

would be established under a Settlement Act as a result of 

the comprehensive claim negotiations): 

(a) assistance in the land selection process; and 

(b) a review of, and recommendations pertaining to, applica- 
tions for land use on lands allocated to the native 
corporations; and 

Provide a forum for the consideration of, and exchange of 

information on, land use proposals or land management practices 

with respect to ‘native corporation lands' which might have an 


effect on adjacent areas or vice versa. 


A Land Commission Act would contain authority for: 


(») 


(2) 


(3) 


the establishment of a Yukon Land Commission and an NWT Land 
Commission consisting of nine members, of whom three would 
be appointed by each of the following: the Commissioner in 
Council; the native corporations; and the Governor in Council; 
the chairman would be a full-time member of the commission 
and would be one of the three appointees of the Commissioner 
in Council: 

the respective territorial government would provide each 
commission with such officers and employees from within the 
public service and such professional and technical advisers 


as are necessary for the commissions to function effectively. 
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(4) the commissions to conduct public hearings in connection 
with any matters related to their objects and terms of 
reference, where they are satisfied that such a hearing 
would be in the public interest; 

(5) the Minister or the respective Commissioner to establish 
classes of land and to define the purpose(s) for which 
each is to be administered, and, with the approval of the 
Governor in Council or the respective Commissioner in Council 
to designate land within a planning area on the basis of such 
a classification; 

(6) a procedure by which application could be made to the 
Minister or Commissioner for amendments to delineated zones 
and the making of such amendments; 

(7) the land commissions to study and keep under review matters 
related to northern land and associated resources over which 
the Parliament of Canada or the respective Territorial Councils 
have jurisdiction and to recommend to the Minister or the 
respective Commissioner such measures as it considers neces- 
sary or advisable in the public interest for the management 
and utilization of northern land; and 

(8) studies, reports and recommendations of the land commissions 
and the response of the Minister or respective Commissioner to 


recommendations, to be made public. 
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(ix) Other Considerations 
The current body of land law in the north will, with some altera- 


tion, meet most of the requirements beyond the planning stage. 


Group IV 
The major, and in most cases only land use to take place on Group 
IV lands would be related to the exploration, development and production 
activities of the mining and petroleum industries. Here the territorial 
land use regulations provide a measure of control over land use practices. 
It was pointed out earlier that although those regulations apply 
to most land use operations throughout the north, they do not apply to 
mining in the Yukon Territory. To rectify that situation from a legal 
standpoint (in fact most of the mining industry in the Yukon has accepted 
the principle of the land use regulations), the present Yukon mining legis- 
lation would have tod be amended. 
The proposed Yukon Minerals Bill, if passed by the Parliament of 
Canada in its present form, will provide for the application of the terri- 
torial land use regulations. Section 8 of the Bill makes entry upon Yukon 
land for purposes of prospecting and locating minerals subject to section 
3.2 and paragraph (i.1) of section 19rof the Territorial lands Acts occeton 
31 (1) of the Yukon Minerals Bill would make the holder of a mineral claim 
wishing to develop a mine on his claim(s) subject to the same sections of 
the Territorial Lands Act. These sections say: 
3.2 "The Governor in Council may...make regulations respecting 
(a) the protection, control and use of the surface of land 
in a land management zone; and 
(b) the issue of permits for the use of the surface of land 


in a land management zone, the terms and conditions of such 
permits and the fees therefore." and 
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19 (i-1) “The Governor in Council may make 
regulations respecting the protection, 
control and use of the surface of terri- 
torial Lands: + 


The land use regulations, which were passed in 1971, have been 
tested in the Courts on two relatively recent occasions. 

In March 1974 a holder of a land use permit was prosecuted under 
the Territorial Lands Act for failure to comply with one of the operating 
conditions stipulated in the land use permit. The permit holder attempted 
to quash the prosecution on a technical point involving the issuing of an 
extension to the permit. The Honourable Mr. Justice W.G. Morrow, sitting 
as a Magistrate, dismissed the application of the permit holder, taking the 
view that the extension was valid, hence the condition imposed upon the 
Applicant as the permit holder was valid. The written reasons for his 
decision included the following: 

Ninithe view L! take of! the’ Legislation, Section 3.2(b) of 

the Territorial Lands Act gives legislative authority for 

making Regulations respecting the issue of permits. In 

stating that these regulations may include 'terms and con- 

ditions' I fail to see how the power to extend cannot be 

considered as being just as reasonable a type of term or 
condition as any of the other myriad of contingencies that 
those required to administer the legislation must anticipate 

in drafting the Regulations. In passing, I perhaps should 

observe that for the most part the land use operations with 

which the legislation under review here, is concerned, will 

be taking place in very remote areas of northern Canada, 

well away from the normal channels of communication and I 

am certain this was well understood by the Parliament of 

Canada when the above language was chosen. The application 

is accordingly dismissed..." 

In the other case the Crown appealed a sentence imposed upon a 


firm which had unlawfully conducted a land use operation without a land use 


permit, asking that the amount of the fine be raised from what was con- 
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sidered to be a nominal sum. In upholding the appeal and increasing the 
fine the Honourable Mr. Justice W.G. Morrow of the Supreme Court of the 
Northwest Territories stated, in part: 


"..0k would be remiss as a judge in this territory 16 

I did not take notice of the need and purpose of the 
present legislation, 'to protect, and control, the use 

of the surface of the land'; a land which although 

tundra in nature and frozen over for many months each 
year is nonetheless a delicate land, easily damaged 

and perhaps when once damaged, impossible to repair. 

This is without any mention of the possible use that 

our original inhabitants, in this case Eskimos, may still 


be making of it and how their way of life may still be 
dependent on its being preserved in its natural state... 
In cases of this kind to fine a corporation such as the 


present one a mere $100.00 is to in effect invite breaches, 
to invite the gamble. Where the economic rewards are big 
enough persons or corporations will only be encouraged to 
take what might be termed a calculated risk. It seems to 
me that the Courts should deal with this type of offence 
with resolution, should stress the deterrent, viz. the 
high cost, in the hope that the chance will not be taken 
because it is too costly. 


Keeping in mind the good record of the present respondent 
but applying the above principles I allow the Crown's 
appeal and fine (the company) the sum of $2,000.00..." 


Group III 


Land designated at Group III would include national parks, national 


historic parks and sites, critical wildlife areas and ecological sites. 


Except for ecological pos tay there is specific federal legislation 


(16) 


under which each form of land allocation can be administered. 


15 
Ee In order to avoid the ambiguity of the word 'reserves', the term 


"ecological sites' is used when referring to the Yukon Territory 
and Northwest Territories. 


16 
oy The National Parks Act, the Historic Sites and Monuments Act and 


the Canada Wildlife Act. 


= Wier = 


Although no ecological sites have been established north of 60 
to date, a significant amount of field work and preparation have been done 
toward the selection of specific areas that should be reserved. In con- 
sidering ecological sites as a form of land-use it is necessary to recog- 
nize the fundamental difference between their purpose and the role of 
either territorial or national parks. 

Whereas the use of a specified area of public land for recrea- 
tional purposes is the sole objective of national parks and the principal 
objective of territorial parks, it is not even indirectly contained within 
the concept of ecological sites. By definition ecological poor yeeuea 
are legally protected natural areas established for scientific research and 
educational purposes, where human influence is kept to a minimum. 

Ecological reserves are divided into three categories as follows: 

- major ecological reserves which contain self maintaining eco- 
systems that include populations of large mammals, major geo- 
morphological features, and diverse terrestrial and aquatic 
ecological communities; 

- supplementary reserves which protect an economically and/or 
scientifically important component of an ecosystem, e.g., 
forest reserves containing representative tree populations, 
wintering areas of game animals or sanctuaries for endangered 
Species; and 

- special reserves which contain exceptional ecological or geo- 


morphological features such as bird colonies or salt marshes. 


se, Ecological reserves or natural areas appear to be interchangeable terms; 


in Canada, it is only in the Yukon Territory and Northwest Territories 
that the term ecological sites is used. 
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Peterson (1974:21) suggested that there should also be a class 
of ecological reserve which will provide for the long-term monitoring of 
major disturbances such as mining for the purpose of assessing problems of 
natural recovery or reclamation. 

In 1969, under the Canadian Committee for the International 
Biological Program - Conservation of Terrestrial Ecosystems, two Arctic 
panels were formed: Panel 9 (Tundra) and Panel 10 (Boreal Forest). By 
1974 the two Panels had identified 140 candidate areas for establishment 
as ecological reserves, on federal land north of 60. Although 13 of the 
candidate areas are afforded some form of protection under existing statutes 
there is no specific legislation dealing with the establishment of ecological 
sites in the north. 

Moir (1973:400) in his examination of natural areas and policy 
respecting land use stated: 


"Natural areas are large or small segments of a 

regional landscape or seascape where present influences 
or effects of man's activities are minimal. The value 
of these areas for scientific and educational study 
often exceeds the commercial or economic value of the 
natural resources they harbor and warrants their long- 
term preservation and protection...Natural areas can 
therefore be used to monitor the environment, thereby 
alerting man to deleterious changes. When used as sam- 
pling stations for environmental surveillance, natural 
areas aid the interpretation of possible biological con- 
sequences of pollutant buildup. They also provide com- 
parative data on yields and productivity from managed or 
altered ecosystems. Because of these and other perspec- 
tives that natural areas provide, their protection and 
permanence should be given a high priority in policies 
of Slandsuse. 
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Although there is no specific legislative authority for estab- 
lishing and managing ecological sites in the north, there are various 
acts which could be used to designate and provide some degree of pro- 
tection to areas of scientific value. These include: 

- section 19(2) of the Territorial Lands Act which provides 

the Governor in Council with authority to set apart and 
appropriate territorial land for various public purposes 
which would include natural areas for scientific purposes; 

= section 4(1) of the Canada Wildlife Act provides the Governor 

in Council with authority to assign the administration of any 
public land (including federal land in the two territories) 

to the Minister of the Department of the Environment where he 

is satisfied that such lands are required for wildlife research, 
conservation or interpretation; 

= section 11(!) ofthe National Parks Act provides the Governor 

in Council with authority to set land aside in the territories 
for a national park; 

- other legislation which would afford some protection to such 

sites includes territorial game and park ordinances. 

It has been argued that establishing ecological sites under stat- 
utory authority, such as the above, would impose definite limitations on 
the comprehensive and long-term management objectives of the ecological 
reserves program (Peterson, 1974; Geist, 1973; Franson, 1972). 

Those arguments aside, it would be more consistent with the concept 


of northern land management as developed in this study, if ecological sites 
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were provided for, and administered, under legislation specifically 
designed for the purpose. Therefore a 'Northern Ecological Sites Act' 
is proposed, the purpose of which would be: 

- to provide for the establishment, administration, management 
and protection of specific natural areas in the Yukon Territory 
and Northwest Territories, for purposes of scientific study. 

The proposed Act would include: 

(1) a description of the various kinds of ecological 

sites which could be established including areas: 

(ay to be maintained in as near as natural state 
as possible; 

(b) in which certain designated uses may be integrated, 
simultaneously or sequentially, so as not to inter- 
fere or detrimentally alter the natural values and 
uses within the site; and 

(c) those which would serve to measure the effects of 

man's Acar pence ee 
(2)a statement of the selection criteria for the tnree 
categories of ecological sites identified in the Act. 
(3) authority for the Governor in Council to set aside ter- 
ritorial land for ecological sites in either of the two 
territories according to one of the three categories, 
on the advice of the land commission and the recommenda- 


tion of the Minister and after: 


18 . : : ; : 
one This third approach to ecological reserves is discussed by Peterson 


(1973) and Jenkins and Bedford (1973). 
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(a) consultation with the Council of the Yukon Territory 
or the Northwest Territories, as the case may be; and 

(b) publication in Part One of the Canada Gazette, of each 
order setting aside land for an ecological site, anda 
reasonable opportunity for interested persons to make 
representations to the Minister concerning the pide 

(4) authority for the Governor in»Council to’ cancel, or delete 
any portion of an ecological site provided the Minister has: 
(a) requested and received the advice of the territorial 

land commission; 

(b) published notice of the cancellation or deletion in 
Part One of the Canada Gazette and provided a reason- 
able opportunity for interested persons to make repre- 
sentations to him concerning the proposal. 

(5) a statement of restrictions, viz. ‘territorial lands within 
the ecological sites shall not be disposed of or settled 
upon, and no person shall use or occupy any part of an 
ecological site, except under the authority of this Act 
or the pursuant regulations’. 

(6) authority for the Governor in Council to make regulations 
for: 


(a) the administration and management of the ecological sites; 


(19) 


The sequence would be: (a) an order setting aside land as a reserve for an 
ecological site pending a native land claims settlement; and (b) an order 
setting aside land as an ecological site following native land claims 
settlement which would incorporate any necessary changes as a result of 
the settlement. 
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(b) the protection of the land, flora and animals within 
the ecological site; and 

(c) the control, restriction or prohibition of any kind 
of use, development or occupation of the land and 
associated resources within an ecological site. 

Under the British Columbia Ecological Reserves Act, 1971, the 
Minister may appoint a person or persons to advise him respecting any matter 
relating to the establishment and administration of ecological reserves (s. 9). 
The Quebec Ecological Reserves Act, 1974, makes it mandatory that the 
Lieutenant-Governor in Council establish a board of not more than 15 members 
to advise the Minister. In this regard, Section 10 of the Act says: 

"Le Lieutenant-gouverneur en conseil constitue, pour 

aviser le ministre sur l'application de la présente 

loi, un conseil consultatif des réserves @cologiques 

composé d'au plus quinze personnes, dont au moins 

six sont choisies parmi les fonctionnaires du gouverne- 

ment ou de ses organismes, nommés pour une période 

n'excédant pas cing ans." 

The land commission in each territory, established under the 
proposed land commission act, would fulfill this advisory function, as part 
of its responsibilities for land management. Each commission would consider 
submissions and representations concerning the establishment of ecological 


sites. In addition the commissions would advise the Minister on any other 


matters pertaining to ecological sites. 


Group II 


Land designated as Group II is considered valuable in terms of 
one or more of the following: forest land; pasture and grazing land; wilder- 


ness recreation private and commercial; hunting and trapping; and territorial 
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parks and campgrounds. Various territorial ordinances and the Territorial 
Lands Act provide for the administration and disposition of land or rights, 
where applicable, for each of the uses identified in Group II. 

There is, though, a distinct weakness in the legislative base 
with respect to the management of the timber resource in terms of: timber 
disposition and utilization, havesting procedures, reforestation, stand 
improvement and the practice of forestry generally. It will be necessary 
to introduce new legislation in this area before considering any large- 
scale forestry operations in the north. 

The present statutory authority for the administration of timber 
in the territories lies in two sections of the Territorial Lands Act. 
Section 13 makes it unlawful for anyone to cut timber without a permit and 
Section 14 authorizes the Governor in Council to make regulations respecting 
the terms and conditions to be attached to such a permit, the prescribing 
and recovery of dues, and the suspension or cancellation of permits. 

In essence, what is required is some basic policy with respect to 
forest management upon which new legislation can be based. It was suggested 
earlier that one of the underlying principles of a northern lands policy 
might be that: 

- improved land use practices do not automatically ensue from 

a policy which provides for direct government administration 
of resource harvesting. 
It was also suggested that two possible goals for a northern lands 


policy might be: 
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- the conveyance of rights to the use of land and associated 
resources for industrial and commercial purposes under 
arrangements that encourage efficient use... 

- the protection of the natural resource base and the mainten- 
ance or improvement of the land's productive capacity. 

The foregoing statements provide a basis for considering some 

aspects of forest management policy for the territories. 

The various forms of forest tenure in use throughout Canada have 
been described extensively (Haley, 1971; Munro, 1971; Pearse, 1974) and it 
is apparent that the salient features of most tenure agreements is the 
provision of timber by the lessor to the lessee for conversion to marketable 
products. It is no doubt this fact that prompted Smith (1973) to say: 

"Few forests are managed to provide the full range 

of goods and services which could be derived from 

them. Most are managed for one dominant use, estab- 

lished by the ownership rights, or lack of then, 

that govern the local situation." 

Conventionally, Canadian foresters recognize the diverse value of 
the forest community, however it is usually the timber component which re- 
ceives prime consideration. This is not difficult to understand consider- 
ing the importance of the forest industry to the nation's economy. It is 
perhaps also significant that whereas timber values are easily quantified, 
the related values are not, hence the benefits which accrue from including 
them in management decisions are less concrete. 

It seems appropriate, considering the nature of Group II land, to 
incorporate the concept of 'integrated-use' into any forest tenure agreements. 


Thus the agreement, while providing the lessee with rights to certain timber, 


would reflect the fact that the land comprises diverse values. 
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Timber in Group II areas would be made available for open 
competition. Bidders must show how harvesting methods and forest man- 
agement practices would be carried out to complement other uses, such 
as recreation, sports hunting and fishing, subsistence hunting and trap- 
intern Any subsequent forest tenure agreement would include terms 
and conditions reflecting the composite value of the leasehold area. 

In essence the forest company assumes the role of forest manager 
by first developing, in the application stage, a proposal based on an in- 
tegrated approach to forest-land use, and subsequently as the lessee, 
carrying out the plan under a forest tenure agreement. In recommending 
this approach it is recognized that it does not accord with the current 
move toward government assuming more, and the forest industry less, 
responsibility for practising forest management as examined earlier in 
this study. 

Closely ties to this approach to forest management is the concept 
of management incentives. 

The position taken by the forest management committee of the 
Canadian Institute of Forestry in 1969 was that incentive should be such 
as to provide encouragement (to the lessee or tenant) to increase per acre 
productivity, with a minimum outlay of public funds while, at the same time, 
safeguarding the equity of the Crown. 


Among the various forms of incentive cited was the replacement of 


conventional stumpage charges with a fixed land-use assessment that is based 


ee ee ee ee ee ee 


(20) 


For a discussion of how one company has approached the question of 
various land uses within a timber leasehold area see Crossley (1975746). 
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on the natural productivity of the land in its wild, unmanaged state. If 
the lessee, through his own management efforts, increased the productive 
capacity of his leasehold then his allowable cut would increase with no 
ee C21) ’ 
additional stumpage charges. If on the other hand the increased 
productivity was due to a shared program between the Crown and the tenant 
then the net returns or losses would be shared by the participants 
(Forestry Chronicle 1970). 
; (22) 

A lump sum stumpage charge or fixed land use assessment 
would appear to suit the type of tenure agreement called for earlier. If 
the timber under lease was in an area which designated timber production 
as the primary value, a lessee holding a renewable 20-year lease could be 


expected to initiate forest management practices in order to benefit from 


the stumpage free-increased differential in allowable cut. 


On the other hand, if the proposed operation was to be in an area 


where wildlife habitat and recreation were of greater value, the Crown 


would assume forest management responsibilities and the revenues accruing 


(21) 


Pulp and Power Limited and the Government of the Province of Alberta 
dated August 30, 1968, provides for just such an agreement. "When at 
any time hereafter by mutual agreement of both parties the basis for 


Section 36(2) of the Forest Management Agreement between North Western 


the payment of Crown charges has been changed from the measure of wood 
actually harvested to the calculated annual natural productive capacity 
of the forest management land (allowable cut), the Company shall not be 


required to pay dues for any wood harvested and utilized to a greater 


degree than it was required to by the original ground rules formulated 
under clause 12(4), nor for any extra wood produced by increased growth 
induced artificially by efforts of the Company exceeding its mandatory 


obligations." 


(22) 


changing demands and changing technology. 


Subject to periodic adjustment and review to compensate for inflation, 
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to the Crown from stumpage based on volume cut would be used to develop 
and enhance the other values of the forest land. 

Essentially what is lacking now is statutory authority to invest 
in improved management of, rather than administer, forest resources in the 
north. This becomes particularly important in the context of the above 
discussion concerning forest tenure agreements and management incentives. 
In order to implement a northern lands policy as envisaged in this study, 
it will be necessary to complete the legislative base by providing statu- 
tory authority for intensifying the management of forest land in the ter- 
ritories. This could be done by either passing a new act (the Northern 
Forest Act) or amending the present Territorial Lands Act. 

The intent of such legislation would be to provide for the 
improved management and increased utilization of the forest land and asso- 
ciated resources of the Yukon Territory and Northwest Territories. 

The proposed legislation would include: 

(1) authority for the Governor in Council to make various 

regulations on the advice of the Yukon Land Commission 

and the NWT Land Commission: 

(a) the management and use of forest land; 

(b) all aspects of reforestation and afforestation on 
territorial land: 

(c) the procedure by which and conditions upon which various 
forms of forest tenure and rights to timber may be 


acquired. 
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(2) Authority for the Minister, on the advice of the land com- 
missions and with the approval of the Governor in Council, 
to dispose of timber in various ways including by forest 
Management agreement, as discussed under the subjects of 
tenure and management incentives above. 

(3) Authority for the Minister to make various regulations 
including those governing: 

(a) the use of land designated as Class II (integrated-use 
areas) under the proposed Land Use Planning Act; 

(b) the submission of proposals, and assessments of pro- 
posals, for the acquisition of timber under forest 
Management agreements or other form of disposition; and 
the preparation of working and operating plans; 


(c) logging methods and wood utilization standards. 


Group I 

Occupancy-use areas would cover a relatively small area and in- 
clude land which is either used, occupied or suitable for: 

- commercial and industrial sites in and adjacent to settled 

areas; 

- year-round residences; seasonal recreational residences; and 

- farm residences and agricultural land. 

The responsibility for administering land for the above purposes is 
now shared by the federal department of Indian and Northern Affairs and the 


territorial governments. The legislative authority for disposing of such 
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land is the federal Territorial Lands Act, the Yukon Lands Ordinance and 
the Commissioner's Land Ordinance, (NWT). Much of the land in Group I 
would lie within existing or proposed Block Land Transfer areas and would, 
therefore, be administered by the territorial governments. 

The possibility is remote that the demand for territorial land, 
for private purposes, will ever reach the levels experienced in southern 
Canada. Nevertheless, there is, even now, in the Whitehorse, Yellowknife, 
Hay River and Inuvik areas, a relatively heavy and growing demand for land 
for a variety of purposes. 

Returning to the statement of principles and goals governing a 
northern lands policy, there are at least three references which are pertin- 
ent to Group I land. First, there is the principle that improved land use 
practices do not automatically ensue from a policy which restricts the sale 
of Crown land. Second, it has been suggested that a northern lands policy 
should provide for: the distribution of land occupancy and use rights to 
northern residents and others who wish to exercise those rights; and, third, 
the efficient administration of northern lands, recognizing the goal of the 
Canadian Government to further the evolution of the territorial governments 
of the Yukon Territory and Northwest Territories. 

What should be the government's policy for the alienation of Group I 
land which lies beyond the Block Land Transfer areas? 

The following proposal is in response to the question. 

(1) Where land suitable for such purposes has been identified, 

specific areas within Group l should be designated and made 


available for the following purposes: 
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(a) residential subdivisions; 
(b) cottage subdivisions; 
(c) agriculture including market gardens, greenhouses, 
mixed farming and grazing land; 
(d) commercial and’ industrial” sites: 
(2) Land applied for must be located in an area or zone designated 
for the intended use; 
(3) Waterfront lots for either seasonal recreational” or residential 
purposes would not be available for purchase but could be 
acquired under Heesenordteees 
(4) Grazing land and commercial and industrial sites would be avail- 
able under lease, with the latter two available in some cases 
for purchase under a sell-back agreement as described in (5) 
below; 
(5)* Inethe tease or: 
(a) non-waterfront cottage lots; 
(b) residential lots; and 
(c) market gardens, greenhouse operations and mixed farming; 
land would be available for purchase, following an initial 


lease period during which specific ‘improvement commitments' 


(23) In January, 1975, the Minister of the Department of Indian Affairs and 


Northern Development announced a ‘cottage subdivision' policy whereby 
30-year leases will be granted on the basis of an initial three-year 

term, followed by a 27-year renewal provided certain development com- 
mitments are met. 


Salo ae 


would have to be met. To be eligible to purchase the 
land, the lessee would have to be a Canadian citizen or 
landed immigrant, resident in Canadas An? 

The sale of such land would be subject to a sell-back agreement 
whereby the purchaser agreed to use the land only for the purposes for which 
it was initially acquired. When an owner ceased to use the land for its 
intended purpose, he would have to be prepared to reconvey the parcel to 
the Crown at a price, based on a formula agreed upon at the time the original 


agreement was executed. The agreement would run with the land, being reg- 


istered against the title, to protect the Crown's interest in perpetuity. 


gg ee ee ees ee ee eee 
wae A 1975 Supreme Court of Canada ruling upheld a 1972 amendment to Prince 


Edward Island's Real Property Act which requires non-residents to obtain 
Lieutenant-Governor in Council approval for purchases of more than ten 
acres or where shore frontage exceeds 330 feet. 
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CONCLUSIONS 

The history of northern land use may be considered in terms of 
the following four phases: prehistory, the early fur-trade, development 
of mining, and the current concern for the composite value of northern 
land. 

(1) Prehistoric man lived in what is now northern Canada for 
thousands of years. During this time, several distinct cultures evolved 
and were replaced in turn. A common characteristic of all northern cultures 
was their ability to husband available resources for survival, despite the 
low productivity of the land and the severity of the climate. 

The native of the precontact period was totally dependent upon 
the land for his physical well-being. In addition the land held strong 
cultural and spiritual meaning for him. Neither the northern Indians nor 
the Inuit of this period conceived of land in terms of private property. 
Although personal property passed between individuals, there were no 
individual owners of land. As a prerequisite for survival, land belonged 
to the band or group. 

(2) For many native people of the north the arrival of the fur 
trader resulted in the value of land assuming another dimension. Intro- 
duction of manufactured goods and European food staples, and a natural 
desire to acquire such commodities, resulted in a series of changes affect- 
ing the northern native. 

One of these was his concept of land. The introduction of trap- 
ping as a means by which this new range of goods could be acquired sometimes 


resulted in the notion of land ownership. In some cases trappers were 
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identified with particular areas which became known as their traplines 
and in others trappers recognized the land rights of an individual or a 
family and accepted the notion of inheriting a trail from one's elders. 

As a result of the fur trade, land assumed an additional value 
and land policy expanded to incorporate the concept of individual owner- 
ship. 

(3) Mining activity at the end of the 19th century ushered in 
the third phase of northern land use. In this case the new land policy 
was formalized in government statutes, regulations and administrative pro- 
cedures. Essentially, the new policy was to make land available for the 
exploration, development and production of subsurface resources, and much 
of the legislation developed then, and since, reflects this fact. 

While the relative role played by the northern native has been 
considerably less in this phase than in the other two, the attendant 
exposure to western culture has had a marked effect on the northern native's 
way of life. 

During this third phase, policy, attitudes and values respecting 
northern land were dichotomized. Those of the native hunter and trapper 
were expressed in unwritten form and those of the government were mani- 
fested in various legal and administrative institutions. 

(4) We are now entering a fourth phase in northern land use. It 
is characterized by an increasing awareness of the composite value of north- 
ern land, including associated renewable as well as non-renewable resources, 
and a growing demand for rights to use land for a variety of purposes. 


Superimposed on this are the native peoples’ demand that their land ownership 
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and other rights be formally recognized and the desire of both territorial 
governments to assume responsibility from the federal government for the 
administration and management of the north's natural resources. 

Today the spectrum of northern activities requires land for such 
purposes as: community development; road, airstrip, pipeline and communica- 
tion facilities; hunting, fishing and trapping; private, commercial and 
public recreation; timber harvesting, agriculture and grazing; mineral, oil 
and gas exploration and production; game preserves, bird sanctuaries and 
ecological reserves. 

The Territorial Lands Act, the territorial governments' land 
ordinances and related regulations provide for alienating Crown land and 
reducing the alteration of the land surface as a result of specific land 


use operations. But there is a need for a process which takes into account 


the composite value of northern land and incorporates a course of action for 
guiding and determining decisions respecting the allocation of land for 


various uses. 

The management of public land is a question of allocating a finite 
resource amongst several competing and sometimes conflicting uses without 
reducing its value. Beginning with the Dominion Lands Act, public land policy 
in the north has been essentially a series of responses to demands for land, 
rather than a framework within which decisions respecting use and management 
are made on the basis of the land itself. 

This study proposes a new course for the administration and manage- 


ment of public land in the north based first on a consideration of the nature 


capability and limitations of the land. 
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In examining northern land in the context of: 


the evolution of uses, attitudes and values; 
- the evolution of public policy as reflected in legislative 
and administrative institutions}; 
- various approaches to the management of public land; 
- comprehensive land use planning; 
- underlying principles and goals of a northern lands policy; 
- a native land claims settlement; and 
- a future legislative base, this study sets forth seven premises 


and describes a set of six proposals as follows: 


Premises 

(1) northern lands policy incorporates social and cultural values 
as well as economic and political ones; 

(2) northern lands policy reflects the nature, capability and 
limitations of the land; 

(3) northern lands policy recognizes the native peoples' legiti- 
mate claims to the land but does not limit the settling of 
such claims to the establishment of reserves, such as the 
Indian reserves, found in the provinces. 

(4) northern lands are capable of meeting a variety of needs and 
include values which cannot be measured in terms of their 
monetary worth; 

(5) future decisions respecting land use and allocation be made 


within the context of technically sound land use plans; 
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(6) improved land use practices do not automatically ensue 
from a policy which restricts the sale of Crown land nor 
which provides for direct government administration of 
resource harvesting; and 

(7) because an area of 1.5 million square miles is involved, 
the administration and management of northern lands 
reflects regional differences and the physical diversity 


of the north. 


Proposals 


(1) That the future administration and management of northern 
lands incorporate a course of action for guiding and determining decisions 
respecting land use and allocation, rather than simply a series of legisla- 
tive and regulatory measures for the conveying of rights to the use of land 
and associated resources. This course of action may be described as 
"northern land use planning’ and would: 
(i) account for the natural values and properties of the land 
base3 
(ii) consider the potential uses of the land and its capability 
to meet regional needs and aspirations, as well as to attain 
regional and national goals; 
(iii) propose, and assess the consequences of various forms of 
land use and development; and 
(iv) monitor and document land use in order to take remedial action 
if necessary and compare the actual with the estimated effects 


in order to improve performance in the future. 
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(2) That a Yukon Land Commission and an NWT Land Commission be 
established with authority to act in an advisory capacity to the respective 
Territorial Government and the Canadian Government on a broad range of 
issues dealing with northern lands. Each commission would: be responsible 
for the land use planning process; have authority to call public hearings in 
connection with any matter related to its broad responsibilities for land 
Management; and, provide assistance, when requested by the native people, 
on matters related to land acquired as a result of the comprehensive claim 
settlements. Each commission would be provided with a full-time staff and 
have authority to retain other professional and technical advisers. 

(3) That for purposes of administration and management, northern 
land be classified according to four groups, on the basis of: 

(i) land capability in terms of renewable resources; 

(i) land suitability in terms of major engineering works; 
(iii) terrain sensitivity to man-made disturbance; 

(iv) existing institutional arrangements; and 

(v) current land use and occupancy. 

The composition of land use within each of the four groups would 
be as follows: 

Group I: Occupancy-use Areas 

Includes land which is either used, occupied or suitable for the 

following: permanent residences; seasonal recreational residences, 

farm residences and agricultural land; and commercial and industrial 


sites in and adjacent to settled areas. 
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Group II: Integrated-use Areas 


Includes land valuable in terms of: forest land; wilderness 
recreation, private and commercial; hunting and trapping; and 


territorial parks and campgrounds. 


Group III: Natural and Scientific Areas 


Land in this category includes the various kinds of National 
Parks under the Parks Canada program including: natural parks, 
natural landmarks; wild rivers; and marine parks. In addition, 
Group III would include: historic and archaeological sites; 


critical wildlife areas; and ecological sites. 


Group IV: Extensive-Management Areas 


The prime values of Group IV land would be related to sub- 
surface resources but the criterion for distinguishing between 
Group IV and Group II land would be the relative capability of 
the land in terms of renewable resources not the relative value 


in terms of non-renewable resources. 


(4) That the legislative base pertaining to northern lands be 
extended in order to provide for land use planning and the comprehensive 
management of the north's land and forest resources. 

(5) That the government's policy for the alienation of Group I 
land which lies beyond the Block Land Transfer areas would be as described 


in the previous chapter. 
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(6) That the native land claims settlement provide the northern 
Indians and Inuit with land and associated resources comprising a broad 
range of values. If managed wisely this land would sustain a variety of 
economic activities as well as provide a basis for maintaining desired 
social and cultural values. In addition to those values associated with 
hunting, trapping and fishing, such land would include, for example, 
timber, and recreational values. Under this proposal the administration 
and management of the surface resources within delineated areas would be 
the Lesponsibility of the native groups. 
(7) That citizen participation be provided for in the northern 
land use planning process through: 
co) a land commission to be established in each territory; 
(ii) the regional planning boards to be established under 
the territorial planning ordinance which would pro- 
vide a public forum for participating in the develop- 
ment and refinement of an area's land use plan, under 
the direction of the land commissions; and 
(iii) the public hearings conducted by the territorial land 


commissions. 


The Role of the Territorial Governments 

The transfer of the natural resources north of 60 from federal 
to territorial jurisdiction involves a political decision which lies beyond 
the context of this study. But it can be concluded that a northern lands 
policy as described herein should involve the territorial governments more 


in the management of Crown lands in Canada's northern territories. 
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The assumption of additional responsibilities by the territorial 


governments would be consistent with the Canadian Government's national 


objectives for the north, one of which is "to further the evolution of 


government in the northern territories". 


It is envisaged that the future role of the two territorial 


governments in the administration and management of Crown land north of 60 


would expand, in line with the proposal described in the study, as follows: 


(1) 


(1) 


(2) 


Each territorial government would have a department of 

lands and forests comprising several branches including: 
parks, wildlife, land administration, timber management 

and forest protection; 

Under the proposal virtually all northern residents would 
live, work and play on Group I lands. At this stage in 

the evolution of northern land administration it appears 
unnecessary to continue the duplication of administrative 
services now provided by the federal and territorial govern- 
ments. Each territorial government already administers two 
of the three pieces of legislation which pertain to Group I 
ie The whole administrative procedure could be stream- 
lined further by making the administration and management of 
Group I land, a territorial government responsibility under 


territorial ordinances; 


These are: in the Yukon Territory, the Yukon Lands Ordinance and the Area 
Development Ordinance; in the Northwest Territories, the Commissioner's 
Land Ordinance and the Area Development Ordinance. The federal legisla- 
tion applicable in both territories is the Territorial Lands Act. In ad- 
dition the respective Commissioner in Council may make ordinances with 
respect to agriculture, the Northwest Territories Act (s. 13v) and the 
Yukon Act (s. 1l6v). 
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(3) Each territorial government would assume the administrative 
responsibility for the remainder of the Crown land north 
of 60 except for Group III lands such as National Parks. 

The responsibility for administering federal legislation such 
as the Territorial Lands Act or the proposed Northern Forest Act, which 
would apply in Group II and Group IV lands, would be delegated to the ter- 
eras governments and the territorial departments of lands and forests. 

Through the territorial land commissions the two territorial 
governments would effectively participate in the management of northern 
lands and associated renewable resources. 

It is evident that the composite value of northern land today 
reflects the Pre tonie and universal relationship existing between man and 
the land. In developing a northern lands policy it is important to ensure 
that it incorporates social and cultural as well as economic and political 
values. Future policy respecting northern land ought to be based on a 
sound appreciation of the land itself. Decisions respecting allocation, 
alienation, utilization and management must be made within the context of 


the nature, capability and limitations of the land. 
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APPENDIX A 


Missions Established 
Although Moravian missionaries were active with the Eskimos of 


Labrador as early as 1752‘) 


it was more than a century later when the 
first permanent mission was established in what is now the Yukon and 
Northwest Territories. 

In 1820 the Reverend John West, a member of the Church Missionary 
Society, England, was appointed by the Hudson's Bay Company, chaplain to 
its settlement on the Red River south of Lake Winnipeg. There he estab- 
lished a school for Indian children and the Red River Settlement became the 
headquarters of the Church Missionary Society's North-West Canada Mission 


(Stock 1899:vol 1:246). From its founding in 1822 the North-West Canada 


Mission — 


(3) 


expanded northward and westward following the Hudson's Bay 
posts. 

In 1849 David Anderson was consecrated first Bishop of Ruvert's 
Land and arrived in Red River in October of that year. Encouraged by 
reports of Anderson the Church Missionary Society sent several men from 


England as lay schoolmasters to reinforce the Mission at Red River. 


(1) 


On July 31, 1752 John C. Erhardt and four other Moravian missionaries 
landed on the Labrador coast at about lat. 55°10'N (Nisbet's Harbour) 
where they built a house and traded with the Eskimos, leaving there 
in the fall of the same year (Cooke and Holland 1971:516). Permanent 
Moravian missions were established in Labrador at Nain 1770, Okkak 
1775 and Hopedale 1781. Each mission contained a dwelling, church, 
trading store and workshop; around this nucleus the migratory Eskimos 
built wooden houses for the winter months (Jenness 1964:10). 


(2) 
(3) 


It was originally called the North-West American Mission. 


Three members of Sir John Richardson's expedition in search of Franklin, 
while wintering at Cumberland House in 1847, worked on the construction 
of the church and furnishings (Boon 1962:62). 
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W.W. Kirkby was one of these men and after spending seven years 
at Red River he proceeded to Fort Simpson where, in 1859, he established 
the first permanent Anglican mission in the Northwest Territories (Stock 
1899 :voled 3323), 

In 1858 Archdeacon Hunter had travelled with a Hudson's Bay 
Company brigade from Red River to Fort Simpson and remained in the Mackenzie 
Valley for nearly a von visiting the Company's posts at Fort Liard, 
Fort Norman and Fort Good Hone The following summer he returned to 
Red River, meeting Kirkby en route. 

The first Roman Catholic missionary to journey to the Mackenzie 
appears to be Father H. Faraud, 0.M.I., who visited Fort Resolution from 
Fort Chipewyan in 1852. While there he built 'with his own hands' a 
mission house on an island in Great Slave Lake about three miles of Fort 
Resolution (Duchaussois 1923:201). 

In 1858 Father Henri Grollier, 0.M.I. established St. Joseph's 
Mission at Fort Resolution, the Mission of Immaculate Heart of Mary at 


Grande Isle (later moved to Fort Providence), and the Mission of Sacred 


Heart at Fort Simpson. The following year he established additional 


(4) 


There is evidence however that the first missionaries in the Mackenzie 
River basin were James and John Hope, two of the first pupils of the 
Church Missionary School established in the Red River settlement in 
1821 (Boon 1962:204). 

>) When Mgr. Tache, Bishop of St. Boniface, paid his first visit to 
London, England in 1856, Lord Colville, on behalf of the Hudson's Bay 
Company, invited him to form a Roman Catholic mission at Fort Good 
Hope (Duchaussois 1923:267). An R.C. mission was established there 
isy, L359: 


<1 ie 


(6) 


missions at Fort Rae, Fort Norman and Fort Good Hope and at Fort 


MacPherson in 1860. 

In 1862 Rev. Kirkby and another Anglican clergyman, Robert 
Mevoga tn travelled from Fort Simpson to Fort Yukon via the Mackenzie, 
Peel and Porcupine Rivers. McDonald remained at Fort Yukon until 1871 
at which time he moved to Fort McPherson where he remained for 33 years. 
During this time he translated, with the assistance of his wife, one of 
his converts whom he married in 1877, the Bible, Prayer Book and Hymnal 
into the Tukudh dialect. 

In nearly all cases the missions were established near active 


trading posts. However, in the case of Fort Providence it was the reverse. 


In August 1861 Mgr. Grandin chose a new location for the mission which had 


(6) 


The speed with which missions were established down the Mackenzie 
Valley in the latter half of the 19th century was partly due to the 
element of competition existing between the Anglican and Roman Catholic 
churches, e.g. Father Grollier wrote, "I came to Fort Rae from Fort 
Resolution. There are nearly 1200 Indians about this post. I came 

as soon as I possibly could, because it was reported that Archdeacon 
Hunter would send a Protestant minister here...'' Similarly Father 
Grollier is reported to have said at a meeting in Fort Simpson 

August 26, 1860 ''we shall save the Fort Liard Indians for the Church". 
On September 4, 1860 Father Gascon arrived in Fort Liard three days 
ahead of the Anglican minister (Duchaussois 1923:198-204). However, 
there were many instances of co-operation as well, e.g. in June 1862 
Father Sequin (who had taken over from Grollier) accompanied Reverend 
Kirkby to Lapierre House, where he founded a 'little' R.C. mission. 

In the fall of the same year Father Sequin accompanied Robert McDonald 
to Fort Yukon from Fort Good Hope. 


(7) 


McDonald, whose father was a Hudson's Bay Company employee and home- 
steader in the Red River Valley and his mother a daughter of an officer 
of the Hudson's Bay Co., was educated at the Red River Academy and took 
theological training from Bishop Anderson who ordained him in 1852. 

His son, Neil McDonald, a respected member of the Yukon community of 
Old Crow, +still resides ‘there. 


ee 


been established on Grande Isle in Great Slave Lake (p. 50). The new 
site, which eventually included an orphanage and a convent, he named 
"Providence Mission'. It eventually attracted so many Indians that the 
Hudson's Bay Company established a post there, 'Fort Providence'. By 
November 1862 the chapel had been constructed and during the winter of 
1863-64 an orphanage and two storey convent were completed. In 1869 

there were 35 children in the orphanage-school, which was by then operated 
by the Grey Nuns, who were unable to accept more children due to limited 


food supplies. The shortage of food was a problem common to all missions 


(8) 


in the north. Reverend W.C. Bompas of the Anglican Church noted that 
his major concern during his first ten years in the Mackenzie Valley was 
famine and stated "a mission farm in connection with a mission seems 


almost a necessity...the wild animals of the woods are ceasing to yield 


(9) 


even a precarious subsistence" (Boon 1962:214). 


(8) 


Born in London, England, January 20, 1834, he arrived in Fort Simpson 
in 1865. During the 41 years he lived and worked in the Canadian 
north he travelled extensively throughout the Mackenzie District and 
the Yukon Territory. In 1874 he was consecrated as first Bishop of 
Athabasca (an area which covered the current Dioceses of Athabasca, 
Yukon and Mackenzie River). In 1884 the southern portion of Athabasca 
was eStablished as the Diocese of Athabasca; and the Mackenzie area 
and what is now the Yukon formed a new Diocese, named Mackenzie River, 
with Bompas as its Bishop. Again a division took place in 1891 with 
the formation of the Diocese of the Yukon. Bompas who always chose 
the more remote portion of a division became its Bishop (Bishop Henry 
G. Cook, Yellowknife, pers. comm., 1974). 

(9) 


Several mission farms have operated in the north, for example, 'St. 
Bruno's Farm', established by Bishop Breynat near Fort Smith, N.W.T., 
in 1911 (Duchaussois 1923:205-206). During the period 1953 to 1959 
while Father Fumoleau was stationed in Fort Good Hope the mission 
garden there produced as much as 300 sacks of potatoes annually which 
were shipped with the Fort Good Hope children to the residential school 
in Aklavik (pers. comm. F. Fumoleau 1974). 
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Pole Petitot, O.M.l., a Catholic priest who visited the 
Mackenzie Delta in 1868, was the first missionary to reach the Arctic 
coast of the mainland (Jenness 1964:15). Between 1864 and 1872, while 
stationed at Fort Good Hope, he travelled throughout the Mackenzie 
District mapping much of the country and collecting information on the 
language and customs of the native people including the compilation of 
a grammar of the dialect of the Mackenzie Delta Eskimo. 

In 1876 Rev. Edmund James Peck arrived in the eastern Arctic 
aboard a Hudson's Bay Company supply ship to carry out missionary work 
among the Eskimo. Between 1876 and 1884 he travelled between Moose 
Factory, Little Whale River and Great Whale River and made three unsuc- 
cessful attempts to cross overland to Ungava Bay. During this period he 
translated parts of the New Testament into syllabic script (Pers. Comm. 


Gook:1974), >"> 


ce, Peck used a syllabic system invented about 1839 by James Evans, a 


Methodist missionary, to facilitate his work among the Cree Indians 
of northern Ontario and Quebec (Jenness 1964:16). The Eskimo of the 
Mackenzie Delta learned the use of English characters for writing, 
partially from Alaskan natives who arrived during the whaling era, 
from traders who followed the whalers, and from Anglican missionaries 
such as 1.0. Stringer, who resided at Herschel Island between 1896 
and 1901 and translated parts of the New Testament into Eskimo. 
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